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ANOTACIJA

Promocijas darba téma: Neklasificeti ligumi Kazahstanas, Latvijas un Vacijas
civiltiesibu joma: salidzinosa juridiska analize.

Promocijas darbs sastav no ievada, 3 sadalam, nobeiguma un bibliografijas, kura
ieklauti 359 darbu nosaukumi. Promocijas darba kopgjais apjoms ir 188 lapas.

levads atklaj pétijuma t€mas nozimigumu, nosaka pétijuma prickSmetu un objektu;
nosaka mérkus un uzdevumus; atspogulo teorétisko un metodologisko pamatu; uzskaititas
pielietotas petijjumu metodes; norada uz pétijumu reglament€joso sistému un empirisko bazi;
formul€ti petijuma jautdjumi; nosaka zinatniski-praktisko nozimi un pétijuma novitati; formulé
noteikumus, kas izvirziti aizstavibai; parskata apstiprinatos pétijuma rezultatus; sniedz
promocijas darba struktiras aprakstu.

Promocijas darba pirmaja sadala tiek veikta Kazahstanas, Latvijas un Vacijas
civillikuma ligumu sist€mas izp€te. Autors nosaka tiesisko rezimu neklasific€tiem ligumiem.
Vesturiskas un juridiskas analizes ietvaros tiek pétiti neklasific€tas liguma struktiiras attistibas
galvenie posmi Kazahstana, Latvija un Vacija.

Promocijas darba otraja sadala tiek pétita neklasificéta liguma juridiska butiba,
definéts neklasificéta liguma jédziens un iezimes. Promocijas darba autors analizé Kazahstanas,
Latvijas un Vacijas civillikuma konkrétu veidu neklasificétu ligumu juridisko biitibu, izp&ta
jaukta Iiguma elementus un iezimes. Tiek veikts salidzinajums starp neklasificéta liguma un
jaukta liguma strukttru.

Promocijas darba tresaja sadala autors salidzinoSi analiz€ vispargjus un Tpasus
ierobezojumus brivibai noslégt neklasificétu ligumu Kazahstana, Latvija un Vacija. Tiek
1zpétita iesp€ja piemerot klasificeto ligumu reglament€josas ipasas obligatas normas attieciba
uz neklasificéta liguma nosacljumiem. Tiek apskatitas tiesiskas sekas attieciba uz
neklasificétiem ligumiem labas ticibas principa parkapuma gadijuma. Tiek izpétiti tiesiskie
mehanismi $kérslu noveérsanai saskana ar neklasificeta l[iguma nosacijumiem.

Secinajumos ir apkopoti galvenie pétijuma rezultati un priekSlikumi tiesibu bazes
uzlaboSanai.

Atslegas vardi: neklasificets ligums, civiltiesibas, liguma briviba, salidzinosa analize,

tiesiskais reZims, liguma veids.
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IEVADS

Pétijuma témas nozimigums. Neklasificéto ligumu struktira atbilst miisdienu tirgus
ekonomikas prasibam. Sis struktiras prieksrociba ir tada, ka ta lauj radit neizsmelamu skaitu
dazadu ligumu veidu un patieSam atklat pilnigu liguma brivibas potencialu. Bez tam,
neklasificéts ligums biezi vien palidz pusém ar minimalam izmaksam veicinat ekonomisko,
tehnologisko, socialo un citu inovaciju apriti. Tomér tiesibaizsardzibas praksé ligumstruktiiras
jauninaju del rodas griitibas ar neklasificéta liguma noveértgjumu. ST probléma ir loti griiti
risinama kontinentalas Eiropas tiesibu sist€mas valstis, kuram ir labi izstradata normativa
sist€ma klasific€tiem ligumiem un izteikta klasificétu un neklasificétu ligumu diferenciacija.

Ja neklasificetais Iigums ir nepareizi novertets, to velak identifice ka cita veida ligumu,
un tada veida tiek piem@rots nepareizs tiesiskais rezims, kas var izraisit netaisnigu pusSu
autonomijas samazinasanos, liguma spéka neesamibu vai citu civiltiesiskas atbildibas
pasakumu pieméroSanu. Tapéc neklasificétu ligumu noveértéSanas mehanismu uzlaboSanu
veicina tiesibaizsardzibas prakses objektivas vajadzibas.

Neklasificetu ligumu p&tijumos Tpasa nozime ir arvalstu pieredzes izp&tei. Kontinentalas
Eiropas tiesibu sist€mas valstis ir unikala pieredze neklasificétu ligumu tiesiskaja regulg&juma;
likumdevgjs lielu skaitu no tiem ir nodevis klasificétu ligumu kategorijai. Tadgjadi daudzi
klasificeti Iigumi, kas paredze€ti civiltiesibas, sakotngja vesturiska stadija tika pienemti,
noslédzot neklasificeétu ligumu juridisko statusu. P&c tam likumdevgji kontinentalas Eiropas
tiesibu sisteéma, nosakot to nozimi un plasu piemérojamibu praksg, ir paredzgjusi $adus ligumus
pozitiva likumdoSana.

Attieciba uz valstu izveli salidzinoSai juridiskajai izp&tei dalgji tas ir saistits ar faktu, ka
Kazahstanas, Latvijas un Vacijas civiltiesibu sistéma attiecas uz tiesibu sist€ému, kas vispirms
radas Vacija. Taja pasa laika normativo aktu Itment miisdienu ligumu sist€ma starp Kazahstanu,
Latviju un Vaciju tika veidota dazados vésturiskajos laikos, tadel klasificéto ligumu kopums
Kazahstanas, Latvijas un Vacijas ligumu sistema ir atskirigs, tacu tas ir ar1 vienlidz nozimigi,
lai veiktu visaptverosu salidzinosu juridisku p&tijumu par neklasificétiem ligumiem.

Saja konteksta Vacijas civiltiestbu doktrinai, kurai ir vairak neka simts gadu ilga
nepartrauktas attistibas pieredze, ir Ipasa nozime neklasificétu ligumu pétisana tikai GCC?.
ietvaros. Ne mazak interesanta ir neuzskaitama tiesu prakse, kas parasti attieciba uz
neklasificétiem ligumiem rada tiesisko droSibu daudziem turpmakajiem gadiem. Tomeér,

neskatoties uz to, tiesam joprojam ir jareag€ uz pastavigo tiesibu aktu aizkavéSanos no

! Biirgerliches Gesetzbuch vom 18. August 1896 / URL: https://www.gesetze-im-internet.de/bgb/ [viewed:
15.07.2018].

9


https://www.gesetze-im-internet.de/bgb/

civiltiesibu vajadzibam stridos, kas saistiti ar pilnigi jauniem atseviskiem neklasificétu ligumu
veidiem.

Latvijas un Kazahstanas civiltiesibas atrodas vesturiskaja attistibas stadija, un zinatne
joprojam mekl€ visas izejas no juridiskajiem strupceliem. Kazahstanas un Latvijas civiltiesibu
likumu salidzinoss juridiskais petijums ir abpusgji izdevigs, ievérojot Iidzigu vesturisko civilo
tiesibu attistibas trajektoriju peéd€jo gadu desmitu laika. Ligumtiesibu institiiciju salidzinajuma
konkréta liguma sistémas “laika parbaude” lautu novértét priekSrocibas un trikumus
neklasificétu ligumu tiesiskaja reguléjuma un, nemot veéra Vacijas pieredzi, palidzetu precizak
un visaptverosak definét neklasificéta liguma juridisko biitibu, ka ar1 precizak un elastigak
pielagot neklasificétu ligumu tiesisko reguléjumu Kazahstanas un Latvijas civiltiesibas.

Tadgjadi tirgus attiecibu attistiba, klatbiitne visu veidu inovacijas civiltiesiskaja aprite,
kas prasa piemérotus juridiskos instrumentus to mediacijai, aizvien pieaugosais globalizacijas
process un praks€ esoSo ligumisko struktiiru modelésana, kas ir svesas un sarezgitas vienas
tiesiskas sisteémas juridiskaja kvalifikacija un vienlaikus saprotamas un ierastas cita tiesibu
sist€éma, liecina par to, ka izraudzitais temats ir biitisks.

Pétijuma jautajumi:

1. Kada ir neklasificéta liguma juridiska biitiba, noteicosie raksturlielumi?

2. Kada ir neklasificétu ligumu vispargja un specifiska tiesiska reguléjuma butiba?

3. Kadas ir problémas, kas saistitas ar liguma brivibas un tas ierobeZojumu saskanosanu
neklasificéta liguma tiesiskaja rezima?

Promocijas darba meérkis. VisaptveroSa salidzinosa juridiska pétijuma veikSana par
neklasificétu ligumu juridisko biitibu un tiesisko reguléjumu Kazahstanas, Latvijas un Vacijas
civiltiesibu joma, lai uzlabotu to normativo reguléjumu.

Saskana ar izvirzito mérki ir noteikti $adi apakSmeérki:

1. Sniegt vispargju raksturojumu par Kazahstanas, Latvijas un Vacijas ligumtiesibu
sistemu;

2. Izpetit neklasificéta liguma juridisko struktiiru;

3. Izskatit no neklasificétiem ligumiem izrietoSo saistibu juridisko raksturu;

4. Izpétit l[iguma brivibas principa istenoSanu neklasificétu ligumu tiesiskaja rezima;

5. Izskatit civiltiesibu noteikumu piemeéroSanas specifiku attieciba uz neklasificétiem
ligumiem.

Pétijuma objekts ir sabiedrisko attiecibu kopums, kas saistits ar neklasific€tu ligumu
slegSanu un izpildi, ka arT to juridiska regul&juma kartibu.

Pétijuma priekSmets ir Kazahstanas, Latvijas un Vacijas tiesibu normu kopums, kas

reglament€ neklasificetu ligumu slégsanas un izpildes kartibu, tiesu prakses materialus par So
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normu piemérosanu un civiltiesibu doktrinu, kas satur zinatnisko un teorétiskas nostadnes, kas
saistitas ar neklasificétu ligumu juridisko biitibu un tiesisko reguléjumu.

Promocijas petijjumu teorétisko pamatu veido Kazahstanas, Latvijas, Vacijas un citu
valstu zinatniski konceptualais ietvars, principi, pamatuzskati, attieksme, pieejas, metodes un
jédzieni par civiltiesibam, kas atspoguloti monografijas, macibu gramatas, disertacijas, tiesibu
zurnalus un uzzinu gramatas.

Kazahstanas civiltiesibas neklasificéti ligumi tika aplikoti Sadu zinatnieku darbos —
IO.T". bacun; A.I'. lunenxo; A.A. Kapannamesa (Mctopus norosopHoro npasa Kazaxcrana
XV-XX, 2004); C.B. Ckpsaoun; M.K. Cyneiimenos (I'paxnanckoe mnpaBo PecnyOmuku
Kazaxcran: onbIT TeopeTnueckoro uccienopanus, 2016), ka arT citos.

Cilvektiesibu zinatn€ Latvija jautajumiem par neklasificetiem ligumiem tika pieversta
uzmaniba $adu zinatnieku darbos — K. Balodis; J. Karklins; K. Torgans (Latvian Contract Law
and the EU, 2001); A.M. bBaiikoB; M.O. I'penunrep (OmbIT uccnenoBaHuss O€3bIMSHHBIX
noroBopos, 1893), ka ari citos.

Vacijas civiltiesibu doktrina jautajumus, kas saistiti ar neklasific€tiem ligumiem
analizgjusi tadi pétnieki ka K. Larenz; M. Pieck (Study of the Significant Aspects of German
Contract Law, 1996); R. Weber (BGB — Schuldrecht Allgemeiner Teil, 2007); JI. Dunekuepyc;
S. Ilanm, un citi.

SalidzinoSo juridisko pétijumu konteksta atseviskus jautajumus saisttba ar
neklasificétiem Iigumiem apskatijusi tadi pétnieki ka J. Basedow; Ch. Osakwe; R.
Zimmermann (The Law of Obligations: Roman Foundations of the Civilian Traditions, 1996);
X. Kéru, K. [[Baiirept (BBenenue B cpaBHUTEIHHOE MPABOBEACHHE B cpepe YacTHOTO Mpasa,
2000), ka arf citi.

Promocijas darba tika izmantoti anglu, amerikanu, francu, krievu, ¢ehu, holandiesu,
italu, SveicieSu un igaunu zinatnieku darbi, kuri nodarbojas ar pétijumiem Iligumtiesibu joma.

Izpétes tiesisko reguléjumu parstav Kazahstanas, Latvijas, Vacijas un citu valstu
civiltiesiskie akti, ka arT ES direktivas, regulas un nesaistosi “mikstie” tiesibu akti civiltiesisko
attiecibu joma.

Pé&tijuma empiriskais pamats. Saja darba izmantoti autora darba iegiitie dati attieciba
uz $adu problému risinaSanu ligumtiesibu joma: Kazahstanas Republikas tiesiskas bazes
pilnveidoSana ligumtiesibu joma lietiskas petniecibas darba ietvaros: “Privatuznémumu tiesibu
un likumigo intereSu aizsardziba”, 2013. gads (Almati, Kazahstana) péc Techno Trading LLP
pasiitijuma; sniedzot juridiskus pakalpojumus organizacijam par neklasificetu ligumu izstradi

un noslégsanu.
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Pétijuma metodologija. P&tijuma metodologiskais pamats ir mtsdienu tiesibu zinatnes
koncepcijas, pamatprincipi un pamatkategorijas, ka ar1 visparpienemtie zinatniskas petniecibas
metodologiskie principi un metodes. P&tijjuma gaita tika izmantotas $adas izzinas darbibas
metodes: analizes metode, sint€zes metode, indukcijas metode, dedukcijas metode, sist€émiska
metode, funkcionala pieeja, modeléSanas metode, vesturiska metode, interpretacijas metode,
dogmatiska metode, formalizéSanas metode un salidzino$a metode.

Analizes metode tika izmantota, neklasific€tu ligumu juridisko raksturu un tiesisko
reguléjumu analizei, ka ari, lai izstradatu priekslikumus Kazahstana un Latvija speka esoSo
tiesibu aktu uzlaboSanai. Sint€zes metode tika izmantota, petot ligumu sistému Kazahstana,
Latvija un Vacija, ka ar1 nosakot saistibu juridisko raksturu, kas izriet no daziem neklasificétu
ligumu veidiem.

Indukcijas metodi izmantoja, nosakot pusu autonomijas limeni, noslédzot neklasificétu
ligumu, nosakot robezas un ierobezojumus brivibai noslégt neklasificetu ligumu. Sist€miska
metode tika izmantota, identific§jot krit€rijus civillikuma jomas ligumu sistematizacijai
Kazahstanas, Latvijas un Vacijas tiesibu aktos. Funkcionala pieeja tika izmantota, lai definétu
neklasificétu Iigumu vietu civiltiesibu ligumu sist€ma.

Modelésanas metode lava izveidot neklasificéta liguma modeli un norobezot to no
jaukta liguma. Veésturiska metode lava noskaidrot neklasificéta liguma institticijas izveides un
attistibas tendences Kazahstana, Latvija un Vacija.

Interpretacijas metode tika izmantota noteikumus par saisttbam, darfjumiem un
ligumiem Kazahstana, Latvija un Vacija reglamentgoSu tiestbu normu juridiskaja
interpretacija. Formalo dogmatisko metodi izmantoja, lai u neklasificéta Iiguma un jaukta
liguma juridisko raksturu, lai izstradatu juridisko koncepciju attieciba uz likuma paredzeéto
ligumu sistemu un neklasific€tu ligumu, un $1 metode tika izmantota, petot speka esosos tiesibu
aktus Kazahstana, Latvija un Vacija, kas reglamenteé defin€tus, jauktus un neklasificgtus
ligumus.

Vissvarigaka metode $1 pétijuma ietvaros ir salidzino8a pétijuma metode, ko izmantoja,
lai salidzinatu Kazahstanas, Latvijas un Vacijas civillietu dazadas pieejas un izstradatu
priekslikumus juridisku problému risinasanai.

Darba zinatniska novitate ir saistita ar faktu, ka visaptveross salidzinoSs juridisks
pétijums tiesibu zinatné par neklasificeétiem ligumiem Kazahstanas, Latvijas un Vacijas
civiltiesibu joma tiek veikts pirmo reizi.

Noteikumi, uz kuriem attiecas darba aizstaviba:

1. Likumiga ligumu sistéma ir savstarp€ji saistitu un mijiedarbiba esoSu tiesisko

reguléjumu kopums klasificétiem un neklasificétiem ligumiem.
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2. Neklasificets ligums ir personu ligums, kas rada tiesiskas attiecibas; ta butisks saturs
ir tadu likumigu un vienlaikus unikalu biitisku darbibu veikSana vai atturé€$anas no to veikSanas,
kas verstas pret konkrétiem civiltiesiskas aprites objektiem.

3. Neklasificétie ligumi var ietvert akcionaru ligumus, izplatiSanas ligumus un
fiduciaros ligumus saskana ar Kazahstanas, Latvijas un Vacijas tiesibu aktiem, ka ar1 fiduciaras
vadibas ligumus saskana ar Vacijas un Latvijas likumiem un norikojuma ligumus saskana ar
Kazahstanas un Latvijas likumiem.

4. Neklasificetie un jauktie ligumi ir neatkarigas juridiskas struktiiras, un katram no tiem
ir savs noliiks un atskirigs tiesiska reguléjuma mehanisms civiltiesibas.

5. Saskana ar Kazahstanas, Latvijas un Vacijas tiesibu aktiem, Iidztekus vispargjiem
brivibas ierobezojumiem, kas ir raksturigi visu veidu ligumiem, neklasific€tiem ligumiem var
bt piemé&rojami Ipasi ierobezojumi.

Promocijas darba rezultatu aprobacija. Autors prezent&ja petijuma rezultatus un tos
apstiprindja Augstakas tiesu augstskolas “Adilet” Civillietu departamenta sanaksmé (2018.
padomes se&de (2018. gada jiilija), ka arT tie sanéma atbalstu §adas starptautiskas zinatniskas un
praktiskas konferences: “ZINATNE”. LAIKS. STABILITATE.” (Riga, 2015, 2017-2018,
Baltijas Starptautiska akadémija); “Annual Civilian Readings” (Almati, 2015-2016, Kaspijas
Universitates privattiesibu zinatniskais institiits, Juridiska firma “Zanger”, Vacijas
Starptautiskas sadarbibas agentiira (GIZ) un Kazahstanas starptautiska arbitraza); Inovativa
attisttba un zinatnes pieprasijums misdienu Kazahstana (Almati, 2017, Kazahstanas
Republikas pirma prezidenta fonda jauno zinatnieku padome); II Eirazijas jauno zinatnieku
foruma “Yes-Forum” (Almati, 2016, Kazahstanas Republikas pirma prezidenta fonds), u.c.

Promocijas pétijuma galvenie rezultati ir atspoguloti $ados autora publicétajos darbos:
Dilmukhametov S. Neklasificgtie ligumi: piem&rojamo tiesibu jautajumi // Zinatniskie darbi
“Adilet” zurnala, Nr. 4, Almati, 2015, Lpp. 132-134. ISSN 2077-9860; Dilmukhametov S.
Kazahstanas Republikas neklasificétu ligumisko struktiiru tiesiska reguléSana Kazahstanas
Republikas civiltiesibas. Starptautiska zinatniski praktiska konference: “ZINATNE. LAIKS.
STABILITATE.” (Riga, 23-24.04.2015). Konferences organizétaji: Baltijas Starptautiska
akademija // Baltijas Jiiras tiesibu zurnals Nr. 4 (39), 2015, Lpp. 46-52. RSCI. ISSN 1691-0702,;
Dilmukhametov S. et al. Sadales liguma kvalifikacija Kazahstanas, Vacijas un Latvijas tiesu
praksé // Augstako pétijumu Zurnals tiesibu un ekonomikas joma. VII, Iss. 7 (21), Bukareste,
2016, Lpp. 1673-1679. Scopus 0,198. ISSN 2068-696X; Dilmukhametov S. Civiltiesibu ligumu
sisteéma: ta nozime kontinentalas Eiropas tiesibu sistéma. Starptautiska zinatniski praktiska

konference: “ZINATNE. LAIKS. STABILITATE.” (Riga, 27.04.2017). Konferences
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organiz€taji: Baltijas Starptautiska akadémija // Baltijas Jiiras tiesibu Zurnals Nr. 4 (47), 2017,
Lpp. 56-62. Ulrich’s Periodikas katalogs, Indekss Copernicus International, CEEOL, RSCI.
ISSN 1691-0702; Dilmukhametov S. Civiltiesibu ligumu sist€éma Kazahstana, Vacija un
Latvija. / Starptautiska zinatniska konference “Inovativa attistiba un zinatnes pieprasijums
misdienu Kazahstana” (Almati, 2013. gada 23.-24. novembris, konferences rikotaji:
Kazahstanas Republikas pirma prezidenta fonds // Starptautiskas zinatniskas konferences
“Inovativa attistiba un zinatnes pieprasijums musdienu Kazahstana” rakstu kopums, 2017. gads,
148.-153. Lpp. ISBN 978-601-06-4759-6 (vispariga dala), ISBN 978-601-06-4762-6 (3. dala);
HunsmyxameTtoB C. McTopus pa3BUTHs HETOMMEHOBAHHBIX I0TOBOPOB B I'PaX/IaHCKOM IPaBe
Kazaxcrana, JlatBuun u ['epmanun. MexayHapoaHas HaydHO-TIpaKTU4YeCKas KOH(EpEeHIHS:
«HAVYKA. TTPABO. CTABUJIBHOCTb.» (Pura, 26.04.2018). Opranuzatopbl KOH()EpPEHIIUN:
Bantuiickas Mexnynapoanas Axkanemus // bantuiickuii ropuamaeckuii xypaan Ne. 1, 2018, C.
23-35. Ulrich’s Periodikas katalogs, Indekss Copernicus International, CEEOL, RSCI. ISSN
1691-0702; Dilmukhametov S. et al. Optionality Limits of Conclusion of Shareholders’
Agreements under Kazakhstan and German Law // Anais da Academia Brasileira de Ciencias
(Annals of the Brazilian Academy of Sciences), VVol. 90 (2 Suppl. 1), Rio de Janeiro, 2018, Pp.
2604-2613. Scopus. ISSN 0001-3765 (printed version) / ISSN 1678-2690 (online version).

Zinatniska un praktiska nozime. Darba zinatniska nozime ir iesp&ja izmantot taja
izdarTtos secinajumus, lai turpinatu pétit juridiskas problémas, kas saistitas ar neklasificétiem
ligumiem. Promocijas darba materiali var tikt izmantoti ka pamats turpmakai
nedefinéta liguma konstrukcijas zinatniskai izzinaSanai un izpétei, ka arT kalpot §1 tiesiska
institiita nostiprinasanai Latvijas normativajos aktos.

Darba praktiska nozime ir iesp€ja izmantot pétijjuma ieklautos secindjumus un
priekslikumus, lai uzlabotu Kazahstanas, Latvijas un Vacijas speka esoSos tiesibu aktus un to
piemé&roSanas praksi. Tas ietver arT iesp&ju izmantot rezultatus civiltiesibu kursos un specialajos
kursos par ligumtiesibu jautajumiem.

Promocijas darba struktiira un apjoms. Promocijas darba struktiira sastav no ievada,

tris sadalam, nosléguma un bibliografijas. Promocijas darbs ir izklastits 188 lappuses.
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1. VISPAREJIE LIGUMU KLASIFIKACIJAS NOTEIKUMI
KONTINENTALAS EIROPAS LIGUMU SISTEMA

1.1. Ligumu sistémas jédziens un nozime

Kontinentalas Eiropas tiesibu sistemas valstis ir visparatzits, ka, stud€jot vai nu likumu
kopuma, vai ta jomas apakSsisttmu, ka viena no zinatniskas izzinas pamatmetodém tiek
izmantota sist€miska metode. Tas ir atkarigs no objektiviem apstakliem, proti, pasa likuma
sisteémiskajam 1pasibam.

Jebkuras tiesibu sisteémas fokusa atrodas civiltiesibas. Ta ir centrala un fundamentala
kontinentalas Eiropas tiesibu sisteémas sféra. Ne velti kontinentalas Eiropas tiesibu sisteémas
valstis tiek sauktas par “civilkodeksa” valstim.?

Civiltiesibam ir sava sisteéma, kas izpauzas ka savstarp€ji saistitu un mijiedarbiba esosu
apaks$sféru un institiiciju kopums, no ka ta sastav. Ligumtiesibas ir viena no galvenajam
civiltiesibu jomas institiicijam.

Ligumu sistémiska pétjuma nozimigumu var noverot arl pastavigaja ligumtiesibu
attistiba. Ligumtiesibas biezi saskaras ar jauniem izaicinajumiem. Tas ir saistits ar pastavigam
izmainam uznéméjdarbiba, politika un tiesibu aktos, kas saistiti ar globalizaciju. Sada veida
izmainas ietekmé ne tikai puSu ligumattiecibas, bet ari valsts ligumattiecibas kopuma.
Piem@ram, tehnologiskas izmainas, izmainas, kas saistitas ar liguma formu un saturu, jaunu
neklasificétu ligumu ievie$ana, izmainas valsts tiesibu aktos.®

Ligumtiesibu sist€éma kontinentalas Eiropas tiesibu sistéma ir sadalita divos pamata
modelos, proti, Vacijas un Francijas. Autors secina, ka ligumtiesibu sistémas Kazahstana un
Latvija atsaucas uz Vacijas modeli. Vacijas, Kazahstanas un Latvijas [igumtiesibas ir sadalitas
visparigas un specialajas dalas.

Vacijas, Kazahstanas un Latvijas ligumtiesibas pastav atseviska liguma princips; kopa
ar vispargjo ligumu teoriju pastav vienlaicigas iezimes konkrétiem klasificéta veida ligumiem,
t.i., vispargjiem noteikumiem attieciba uz visiem ligumiem un TIpaSiem noteikumiem
klasificetiem ligumiem. AtSkiriba no kontinentalas Eiropas tiesibu sisteémas valstim anglosaksu

tiesibu sistému valstis ir speka galvena liguma princips, proti, pastav vienota ligumu teorija

2 CyneiimenoB M.K. I'paxnanckoe mpaBo B cucTeme mpaBa // I'paxkmaHckoe mpaBo B cucteme mpasa: CO.
MarepuanoB MexIyHapoIHOH Hay4HO-TPAKTUYECKOW KOH(EPEHIMH B paMKax eXeroaHbix ureHuit / OTB. pel.
M.K. CynelimenoB. — Anmatsl: HUM wactHoro npasa Kas['tOV, 2007a. — C. 8.
3 Schulze, R. The New Challenges in Contract Law // New Features in Contract Law / by R. Schulze. — Munich;
European Law Publishers, 2007. — P. 3.
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attieciba uz visiem ligumu tipiem (veidiem), apakstipiem (paveidiem), un nav tada jédziena ka
“definéts jeb s ligums”.4

Atskirtba no Kazahstanas dualisma princips ligumtiesibas ir speka Vacijas un Latvijas
tiesibu aktos, saskana ar kuriem ligums ir sadalits ka komercials un civiltiesisks, un attiecigi
tikai komercligumiem piemé&rojamais tiesiskais reZims tiek saglabats atsevis$ki no ta, kas
piemérojama civiltiesiskajiem ligumiem.

Vienlaikus, dualisma princips ir spéka Vacija, Kazahstana un Latvija, regul€jot
komercligumu. Komercialam darfjumam ir duals reZims — viens ir darfjjumu veikSanas reZims
starp tirgotajiem, bet otrs attiecas uz darfjumiem, kas tiek veikti, piedaloties paterétajam.

Ligumu sist€ma joprojam ir loti sareZgita un nepilnigi attistita liguma tiesibu sféra, par
spiti daudzajiem pétijumiem, kas veltiti [igumu sist€émas analizei juridiskaja literatiira.

Ligumu sistémas tiesiskais regulgjums Kazahstana, Latvija un Vacija ir sadalits likuma
paredz&tajos un neparedz&tajos ligumos. Likuma paredz&éto ligumu regul&jums tiek veikts uz
pozitivo tiesibu normu rékina. Likuma neparedzéto ligumu reguléSana tiek veikta ar
pasregulacijas palidzibu un individualam juridiskam metodeém, proti, pats ligums, kas ietver
savus individualos nosacijumus, ir pasregulgjoss faktors, kas izriet no Iigumattiecibam.

P&ttjums paradija, ka likuma paredz€to ligumu sisteéma Kazahstana, Latvija un Vacija
atbilst visam sistémas iezimém kopuma, proti, pastav savstarp€ji saistiti sist€mas elementi,
attiecibas starp sist€mas elementiem, sistémas vienotais mérkis, sist€mas struktira un tas
integritate.

Pamatojoties uz ligumu sisteémas pazimju izpéti, autors formulgja likuma paredzeto
ligumu sist€ému.

Turklat autors secina, ka, atskiriba no Vacijas un Latvijas tiesibu aktos paredzeto ligumu
sist€mas duala satura, likuma paredzeto ligumu sistéma Kazahstana ir monistiska. Ievérojot
dazadas pieejas, tiek izklastiti dualas un monistiskas likuma paredz&to ligumu sist€mas jédzieni.

Kazahstanas, Latvijas un Vacijas civiltiesibas pastav divi atseviski tiesiski reZimi
attieciba uz Klasificétiem un neklasificétiem Iigumiem. Paraléli vispar&jam tiesiskajam
reguléjumam attieciba uz Klasificétiem un neklasificétiem Iigumiem, pastav Ipass regul&jums

atseviSkiem klasificétu ligumu veidiem.

# Ocaxse K. CpaBHHTENIBHOE TPABOBEACHHUE: cXeMaTuueckuil komMmeHnTapuil. Ilep. ¢ anr. — M.: FOpucrs, 2008. —
C. 406; Pollock, F. Contracts in Early English Law // Harvard Law Review. — 1893. — Vol. 6, No. 8. — P. 402.
Quoted: Brody, B.F. Anglo-Saxon Contract Law: A Social Analysis // DePaul Law Review. — 1969. — Vol. 19. -
P. 270.
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Vispargjam tiesiskajam reZimam attieciba uz neklasificétiem Iigumiem un klasificéto
ligumu 1pasSiem juridiskiem reZimiem, kas ir raksturigi jebkurai tiesibu sist€mai, ir savas
specifiskas atskiribas.

Autors promocijas darba sniedz vairakus piemeérus un secina, ka Kazahstana, Latvija un
Vacija, Iidztekus vispargjam pieejam, pastav likuma paredzeto ligumu sistémas veidoSanas

individualas ipatnibas.

1.2. Neklasificeto Iigumu attistibas vesturiskie un juridiskie aspekti

Neklasificetie Iigumi izriet no romieSu likumiem, un sakotngji tiem nebija nodroSinata
juridiska aizsardziba. Laika gaita §1 pieeja vairs neatbilda Romas ekonomiskas dzives
vajadzibam, saistiba ar kuram pakapeniski tika nodrosinata tiesiska aizsardziba attieciba uz
daziem jauniem noligumu veidiem. RomieSu likuma tika izmantoti vienigi savstarpgji
nesaderigi ligumi, par€jie ligumi palika arpus $adas aizsardzibas. Citiem vardiem sakot,
neklasificétu ligumu juridiskais speks un brivibas princips liguma veidu Romiesu perioda nav
pilniba atzits.

Viduslaiku perioda vadijas péc “pacta sunt servanda” (‘“vienoSanas ir jaievéro”)
principa. Savstarp&jas piekriSanas princips “pacta sunt servanda” (‘“vienoSanas ir jaievero”)
viduslaiku kanonu likuma bija balstita uz kristigas morales patiesibas prieksrakstiem.>

“Pacta sunt servanda” princips tika piemérots visiem ligumu veidiem, tostarp tiem, kas
attiecas uz neklasificétiem Iigumiem. Tomér neklasificéto Iigumu doktrina beidzot tika
izveidota tikai agrind musdienu perioda.

Agrina misdienu perioda tiesibu, tostarp ligumtiesibu izpé&te, juristi saka izmantot
humanitaro un salidzinoSo metodiku, atkapjoties no sholastiskas metodém.

Interpretgjot juridiskos jautajumus, juristi izmantoja ne tikai Justinijas tiesibu kodeksu,
bet ari apliikoja daudzus citus avotus (filozofiskus, religiskus, vésturiskus u.c.). Tas bija pamats
j€dzienu parskatiSanai ligumtiesibu joma attieciba uz tadiem jautajumiem ka liguma biitiba,
visu neklasificéto Iigumu procesuala aizsardziba, ligumu c€lonsakariba, ligumu klasifikacija
utt.

1900. gada Rietumeiropas tiesibu kodeksi tika papildinati ar citu kodifikaciju, proti,
Vacijas Civilkodeksu. GCC nav atseviska panta vai rindkopas par brivibu noslégt neklasificetus
ligumus, bet tiek pienemtas S$adas civiltiesiskas aprites dalibnieku tiesibas. Jautajums par

liguma veida brivas noteikSanas principu GCC attistiSanas laika bija jau tik nenoliedzams, ka

> Lesaffer, R. Medieval canon law and early modern treaty law // Journal of the History of International Law. —
2000. — No. 2 (2) — Pp. 182-183.
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Vacijas kodifikacijas autori uzskatija par lieku to noradit tieSi GCC, aprobeZojoties ar $adu
tiestbu izcel3anu tikai sagatavo$anas materialos.®

Misdienas visiem neklasificetiem Iigumiem Vacija tiek pieme€rota procesuala
aizsardziba bez jebkadiem nosacijumiem vai ierobeZojumiem, un tie tiek uzskatiti par
noslégtiem no briza, kad puses vienojusas par visiem bitiskajiem liguma nosacijumiem.

Promocijas darba tiek pétita neklasific€to ligumu attistibas vésture Kazahstana un
Latvija pirmsrevoliicijas perioda.

Autors secina, ka pirmsrevoliicijas perioda Kazahstanas un Latvijas teritorija bija Ipasi
vietgjie juridiskie avoti, kas lava noslégt neklasificetus ligumus.

Kad Latvija atguva neatkaribu, galvenie ligumtiesibu un tiesisko attiecibu regulésanas
avoti bija Krievijas impérijas likumu kodeksa desmita limena pirma dala’ un Baltijas republiku
vietgjo tiesibu kodeksa tresa dala®, kas lava noslégt neklasificgtos ligumus. 1937. gada,
pienemot Latvijas Civillikumu, ir saglabata pécteciba attieciba uz neklasificétu ligumu
juridisko statusu. Pirmas neatkarigas Latvijas Republikas civillikums lava pusém noslégt
neklasific€tus ligumus, un — kas ir visbutiskak — ta, lai tie nebtitu pretruna valsts tiesibu aktu
obligatajiem noteikumiem.

Autore ir izpétijis neklasificétu ligumu veidoSanas vésturi Kazahstana un Latvija
Padomju varas perioda.

Padomju laikos Kazahstana un Latvija lidz 1961. gadam civiltiesibas nebija s
neklasificetu ligumu aizsardzibas princips. Pienemot PSRS un Savienibas republiku civiltiesibu
normativus 1961. gada, neklasificétie ligumi sanéma tiesisko aizsardzibu tiesibu aktu Itment.

Sobrid neklasificétais ligums ir viens no galvenajiem brivibas elementiem ligumtiesibu

doktrina, kas atbilst miisdienu tirgus ekonomikas prasibam.

6 Kapanetos A.T'., CaBenneB A.M. CBoGoaa noroBopa u ee mpenensl. B 2-x Tomax. — M.: Cratyrt, 2012a. — T. 2:
IIpenenst cBOGOIBI OTIPEEIICHHUS YCIOBUI TOTOBOpA B 3apy0eKHOM U poccuiickoM mpase. — C. 108.

Cson 3akoHOB Poccwuiickoii ummnepun. Tom necstsiit. Yacts |. 3akons! rpaxaanckue. - CI16.: Tun. Broporo
Otnenenust Coocreennoit E.M.B. Kannensapuu, 1857. — 604 c.
8 CBop rpaxaHcKux y3akoHeHHH ryoepHuit [Tpubanruiickux (Hacts |11 CBoma MecTHBIX y3akoHEeHHMH TyOepHUit
Ocrt3eiickux) (u3manue 2-e, UCIpaBiIeHHOE U nepecMoTperHoe) (coct. A. M. Hombken). — Ilerporpan, usnanue
OPUINIECKOTO KHIDKHOTO ckirana «[IpaBoy, 1915. — 953 c.
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2. NEKLASIFICETO LIGUMU JURIDISKAIS RAKSTUROJUMS

2.1. NeKlasificetu ligumu jédziens un veidi

Neklasificétais ligums neatbilst nevienam no ligumu veidiem un tipiem, kas ir zinami
pozitivo tiesibu joma, un saskana ar ligumiskas brivibas doktrinu, ka ari vispar€jiem civiltiesibu
noteikumiem, ta nosacijumi ir atziti par likumigiem.

Lai u Iiguma juridisko bitibu, ir javeic ta individualizacija, analizjot ta nosacijumus un
salidzinot ar likuma paredzeto ligumu sisteému.

Galigais liguma individualizéSanas rezultats ir [iguma konkrétas versijas noteikSana, lai
piemérotu tai atbilstoSu juridisko reZimu. Liguma juridisko biittbu nosaka atsevisku
raksturlielumu kopums.

Autors secina, ka neklasificéta liguma individualitate ir ta priekSmets. Savukart ligumu
diferencetas klasifikacijas ir papildu kritériji l[iguma satura raksturoSanai.

Neklasificeta liguma priekSmets ietver l[iguma pusu biitiskas darbibas (bezdarbibu), kam
jaatbilst legitimitates un unikalitates kriterijiem.

Ligumslédzgju pusu biitiskas darbibas (bezdarbiba) ir liguma ie nosacijumi, saskana ar
kuriem var atskirt klasificéta vai neklasificéta liguma viena veida tiesisko biitibu no citas.

Veidojot biitisko darbibu (bezdarbibu) struktiiru, liela nozime ir tam, ka tas attiecas uz
konkrétu civiltiesiskas aprites objektu. Bez precizas bitisko darbibu (bezdarbibas)
koordinacijas un civiltiesiskas aprites objektu identificéSanas neklasificétu ligumu uzskata par
nenoslégtu.

Neklasificéta liguma pusu batisku darbibu (bezdarbibu) ipasa iezime ir legitimitates
kriterijs. Sa kritérija batiba ir tada, ka neklasificéta liguma pusu bitiskas darbibas (bezdarbiba)
nedrikst biit pretruna ar obligatajam tiesibu normam, moralo un sabiedrisko kartibu. Otrs
biitisks kriterijs ir neklasific€ta liguma pusu biitisko darbibu (bezdarbibu) unikalitate. Bitisko
darbibu (bezdarbibas) unikalitate neklasific€taja liguma ir tada, ka tas nav paredz€tas normu
definicijas vai citas kvalific€josas normas, kas nosaka vienu vai otru klasificéta liguma versiju.

Autors secina, ka neklasificéta Iiguma priekSmets ietver legitimas un vienlaicigi
unikalas liguma pusu biitiskas darbibas (bezdarbibu), kas verstas pret konkrétiem civiltiesiskas
aprites objektiem.

Pamatojoties uz veikto pétjjumu attieciba uz neklasificéta liguma atseviSskam
raksturiezimeém, autors ir izveidojis neklasificéta liguma doktrinalu koncepciju.

Taja pasa laika promocijas darba p&tijuma tiek aplikoti dazi neklasificgtu l[igumu veidi,
kas ir plasi atziti Kazahstanas, Latvijas un Vacijas ligumtiesibu prakse.
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Tadgjadi, sakara ar bitisku korporativo tiesibu attistibu, tadi neklasificetie ligumi ka
akcionaru Iigumi tika plasi izplatiti Kazahstanas, Latvijas un Vacijas ligumiskaja prakse.

Konkurences pieaugums un starptautisko tirdzniecibas attiecibu paplaSinasanas lika
Kazahstanas, Vacijas un Latvijas uznéméjiem noslégt izplatiSanas ligumus ar unikaliem
biitiskiem nosacijumiem.

Stingraki darba tiesibu akti Vacija un sp€ja norikojuma mehanismu attistiba ar galveno
meérki aizsargat vajakas puses intereses, parliecinaja Vacijas likumdeveju pienemt atsevisku
likumu un parcelt norikojuma ligumu klasificétaja kategorija. Kazahstana un Latvija
norikojuma ligums nav definéts un atrodas vesturiskas attistibas stadija.

Fiduciarais parvaldibas noligums, kas pirmo reizi tika izstradats anglosakSu tiesibu
valstis, tika pienemts Kazahstana, Vacija un Latvija, ievérojot kontinentalajam tiesibam
raksturigas Tpatnibas. Savukart neveiksmigais méginajums ieviest klasisko anglosaksu
fiduciaro Tpasumu institliciju Kazahstanas tiesibu aktos lika likumdevgjam ierindot fiduciaras
vadibas ligumu klasific€to struktiiru ligumu kategorija saskana ar parstavibas modeli.

Darfjuma ligums ir neklasificéts ligums un izdevigs juridisks instruments darijumu
partneru mijiedarbibai, lai nodroSinatu darfjumu finansialo drosibu Kazahstana, Latvija un

Vacija. Informacijas tehnologiju attistiba ir paplasinajusi darjjuma liguma darbibas jomu.

2.2. Neklasificéto ligumu attieciba pret jauktiem ligumiem

Pasreizgjie Kazahstanas Republikas civiltiesiskie akti lauj noslégt jauktus ligumus.
Atskiriba no tiesa tiesiska reguléjuma Kazahstana, Vacijas un Latvijas tiesibu akti neparedz
iesp&ju noslégt jauktus ligumus. Tomér, ieverojot vispargjo liguma brivibas doktrinu, tiek
pienemta jauktu ligumu slégSana.

Eiropas reglamentgjoso tiesibu aktu analize liecina, ka vairums 20. un 21. gadsimta
beigas pienemto civiltiesibu kodeksi (likumi) paredz tiesu tiesibu aktu noteikumu par iesp&ju
noslégt jauktus Iigumus (Kazahstana, Niderlande, Igaunija u.c.), savukart 19. un 20. gs. sakuma
pienemtie civilkodeksi (likumi) neparedz $adu tiesibu normu par jauktu ligumu noslégSanu
(Vacija, Francija, Latvija u.c.).

ST vesturiska normativo aktu tendence ir saistita ar to, ka, neskatoties uz to, ka jaukta
liguma struktiira bija izsenis pazistama jau romiesu tiesibu aktos, doktrinas limeni ta tiek Tpasi
padzilinati pétita salidzinosi nesen.

Autors ir pétijis jaukta liguma elementus. Tika secinats, ka jaukts ligums var ietvert ne
tikai klasificéta bet arT neklasificéta liguma elementus. ST nostdja atspogulo jaukta liguma

praktisko saturu. Ja nem véra tikai klasificeta liguma elementus, tad neklasificétais elements
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tiek netaisnigi izslégts un netiks nemts véra tiesiskas kartibas noteikSanas metodes. Turklat, ja
neklasificétam elementam ir domingjoSa vai vienada vertiba, $Sada pieeja nelauj saglabat puSu
gribas autonomiju atbilstosa [imeni un piemérot godigu tiesisko reZimu.

Pamatojoties uz konstatjumiem, autors ierosina grozit RK® Civilkodeksa ietverto
jaukto ligumu tiesisko jédzienu un ieviest jaukta liguma tiesisko jédzienu Latvijas
Civillikuma.'?

Promocijas darba tika apskatiti jaukto ligumu veidi, nemot véra Vacijas civillikuma
diezgan rupigi izstradatos jautajumus attieciba uz So t€mu.

Autors ir izp@tijis “para” ligumu, Kur pusu apsveérumi izpilda saistibu lomu, kas
raksturigas dazadiem klasificetajiem ligumiem. AtseviSks uzsvars tika likts uz “sapliistosa”
liguma struktaras izpéti, kura dazada veida klasificétajiem ligumiem raksturigas saistibas ir tik
ciesa mijiedarbiba, ka veido nedalamu kopumu. Tika apsvérts apvienots (hibrids) ligums, kura
pusém ir vairaki vienadi galvenie pienakumi, kas attiecinami uz dazadiem klasificetajiem
ligumiem. Analiz&ts jauktais ligums, kura bez galvenajam saistibam, kas atbilst konkrétam
klasificéta liguma veidam, ir i papildu pienakumi. Sada jaukta liguma veida atikiribas iezime
ir skaidri izteikta domingjosa elementa klatbiitne.!!

Autors ir peétijis jaukta un neklasificéta liguma galvenas iezimes. Ligums nevar
vienlaikus bt neklasific€ts un jaukts. To paredz dazadu So strukttiru tiesiskie noteikumi. Jaukts
ligums vienmér sastav no dazadu ligumu elementiem, no kuriem vismaz viens ir jadefiné ka
klasificéts. Saja sakara jaukta liguma tiesiska reguléjuma mehanisms ir daudzfunkcionals. Tas
vienm@r ir sarezgiti, mijiedarbojoties klasificeto ligumu ipasajiem tiesiskajiem rezimiem, un tas
veidots, meklgjot dazadu juridisku konfliktu kompromisa risindjumu, izmantojot doktrinas
izstradatas metodes (apvienojot, absorb&jot u.c.).

Neklasificeta liguma tiesiskais reguléjums atSkiras no jaukta liguma struktiiras un
pieprasa piemérot tikai vispargju tiesisko reZimu. Ipasa juridiska reZima piemérosana lidziga
klasificeta liguma veida gadijuma ir pielaujama tikai iznp€muma gadijumos.

Tika secinats, ka neklasificétie un jauktie ligumi ir neatkarigas juridiskas struktiiras.

9 I'paxxnanckuii komexkc PecmyOnmuku Kaszaxcran (OOmast wacth) oT 27 nexabps 1994 roma / URL:
http://online.zakon.kz/Document/?doc_id=1006061#pos=1;-307 [viewed: 15.07.2018].

10 Latvijas Republikas Civillikums 1937.gada 28. janvari / URL: https:/likumi.lv/ta/id/72415-par-latvijas-
republikas-1937-gada-civillikumu [viewed: 15.07.2018].

11 Palandt Biirgerliches Gesetzbuch. 64. Aufl. Bearbeitet von Dr. Peter Bassenge, Prof. Dr. Dr. h.c. Brudermiiller,
Prof. Dr. Uwe Diederichsen, Wolfgang Edenhofer, Prof. Dr. Helmut Heinrichs, Prof. Dr. Andreas Heldrich, Prof.
Dr. Hans Putzo, Hartwig Sprau, Walter Weidenkaff. — Miinchen: Verlag C.H. Beck, 2005. —S. 471.
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3. NEKLASIFICETU LIGUMU JURIDISKAIS REGULEJUMS
KAZAKSTANAS, LATVIJAS UN VACIJAS TIESIBU AKTOS

3.1. Brivibas ierobeZojumi noslegt neklasificétus [igumus

Kops 19. gadsimta ligumslégSanas brivibas princips, kas balstas uz filozofiju un
tautsaimniecibu, ir kluvis par ekonomiskas dzives pamatmodeli visas Eiropas valstis.*?

Visparpienemtais uzskats ir tads, ka miisdienu ligumtiesibas ir verstas uz liguma
brivibas jédzienu.'®

Eiropas Iigumisko attiecibu regul&joso tiesibu aktu analize ir paradijusi, ka likumdevé;ji
nesen ir izveélgjusies liguma brivibas principa apvienoSanu un reglamentgjoso reguléjumu.

Ta, pieméram, Cehijas Republikas Civilkodeksa 2012. gada tika ietverta liguma
briviba.} Lidzigs nosacijums atrodams ari RK Civilkodeksa 380. panta “Liguma briviba”.'®
Divus gadsimtus vélak, Francijas likumdevgjs 2016. gada ieklava FCC'® nosacijumu par liguma
brivibu.

Vacija ligumsl&gsanasbrivibas princips ir konstitucionals princips. Ir verts uzsvert, ka
Vacijas tiesibas ligumtiesibas tiek saprasts ka vissvarigakais privatas autonomijas elements un
lidz ar to ka individuala juridiska garantija. ST liguma brivibas izpratne izriet no visparéjas
ricibas brivibas saskana ar Vacijas pamatlikuma 2. pants 1. punktu.l’ Taja pasa laika Vacijas
Federativas Republikas Konstitucionala tiesa 1993. gada formali nostiprindja un atzina liguma
brivibu ka konstitucionalu principu.

Pamatojoties uz pétitajiem materialiem, autors ierosina ligumu brivibas principa oficialo

formu ieviest Latvijas Civillikuma.

12 Basedow, J. Die Europiische Union zwischen Marktfreiheit und Uberregulierung — Das Schicksal der
Vertragsfreiheit, in: Gesellschaft fiir Rechtspolitik an der Universitdt Trier (Hrsg.), Bitburger gespriche Jahrbuch
2008/1, Miinchen, 2009. — S. 85.

13 Stone, R. The Modern Law of Contract. 5 ed. — London: Cavendish Publishing Limited, 2002. — P. 2.

14 7zakon ze dne 3. Gnora 2012 obéansky  zakonik  Ceské  republiky /  URL:
https://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-3-unora-2012-obcansky-zakonik-18840.html
[viewed: 15.07.2018].

15 I'paxnmanckmii kogexc PecnyOmmkum Kazaxcran (OOmast gacts) ot 27 pgekabps 1994 roma / URL:
http://online.zakon.kz/Document/?doc_id=1006061#pos=1;-307 [viewed: 15.07.2018].

16 French Civil Code (Napoleonic Code) of March 21, 1804 / URL: http://www.napoleon-
series.org/research/government/c_code.html [viewed: 15.07.2018].

17 Larenz, K., Wolf M. Allgemeiner Teil des Biirgerlichen Rechts: Ein Lehrbuch. Aufl. 8. — Miinchen: Verlag
C.H. Beck, 1997. — S. 26; Grundgesetz fiir die Bundesrepublik Deutschland vom 8. Mai 1949 / URL:
http://www.gesetze-im-internet.de/gag/index.html [viewed: 15.07.2018].

22


https://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-3-unora-2012-obcansky-zakonik-18840.html
http://online.zakon.kz/Document/?doc_id=1006061#pos=1;-307
http://www.napoleon-series.org/research/government/c_code.html
http://www.napoleon-series.org/research/government/c_code.html
http://www.gesetze-im-internet.de/gg/index.html

Promocijas darba tiek pétiti ierobeZojumi brivibai noslégt neklasificetus ligumus.

Brivibas robeZas un piespiedu nepiecieSamibas noteikSana ligumtiesibas ir steidzama
vajadziba un stabila tendence daudzu attistito valstu tiesibu aktos, kur Iidztekus liguma brivibai
aizvien vairak tiek izmantots termins “liguma taisnigums”*8,

Attieciba uz brivibu noslégt neklasific€tu ligumu pastav gan vispargji ierobezojumi, kas
raksturigi visu veidu ligumiem, gan ari pasi ierobeZojumi, kas raksturigi tikai neklasificétiem
ligumiem.

Starp dazadiem kopgjiem tiesiska reguléjuma ierobezojumiem pasa vieta attieciba uz
neklasificétiem ligumiem tiek pienemta normativajos aizliegumos attieciba uz citu ligumu
model&Sanu, iznemot tos, kas paredzeti tiesibu aktos. Tadgjadi likumdevejs apzinati ierobezo
dazadu ligumisko struktiiru konkurenci as ekonomikas jomas. Tap€éc autors secina, ka viens no
obligatajiem liguma modeliem ietver ligumu par izmaksu daliSanas kartibu majoklu biivnieciba
Kazahstana, patérétaju kreditligumu Latvija un norikojuma ligumu Vacija.

Klasificétiem ligumiem var piemérot Ipasus ierobeZojumus attieciba uz liguma brivibu.
IpaSus ierobeZojumus raksturo konkrétu klasificétu Iligumu regul&josu obligaito normu
pieméroSana attieciba Uz neklasificétu ligumu. Autors uzskata, ka S$adu ierobezojumu
noteikSana nedrikstétu tikt veikta tiesi. Uz to attiecas pasi likumdosanas mehanismi, un tadel
ir vajadzigi parliecinosi iemesli, lai Iigumu brivibu ierobezotu $ada veida.

Viens no likumdoSanas mehanismiem, kas iesp&jo lidzigu klasific€tu ligumu regul&josu
obligato normu piemérosanu neklasificétam Iigumam, ir likuma analogija.

Obligato normu piemé&roSanai neklasificétam Iigumam péc likuma analogijas paredz
arkartgjus iemeslus. Saskana ar likuma analogijas prinCipu ir iesp&jams piemérot visu konkréta
veida klasificéto ligumu veidu reglamentgjoso normu kopumu neklasificétam ligumam. Sis
liguma brivibu ierobeZojoSais panémiens var tikt piemerots labas ticibas principa parkapuma
gadijuma.

Kazahstana, Latvija un Vacija tiek izmantots objektivs labas prakses kriterijs.
Civiltiesiskas aprites subjektu ricibai jabut godigai. Tas arT uzsver tiesiska regul&juma ieks$gjo
butibu, pamatojoties uz morales kategorijam normativo aktu Itment.

Atskiriba no Vacijas un Latvijas, Kazahstanas civiltiesibas ir paredzetas tikai vienas
labas ticibas principa parkapuma sekas — tiesas atteikums aizsargat personas tiesibas.

Promocijas darba tiek secinats, ka labticibas principa parkapuma tiesiskas sekas
Kazahstana ir japaplasina, icklaujot taja tiesibu aktos paredzétos pasakumus. Sada pieeja laus

palielinat juridisko seku sarakstu, bet taja pasa laika saglabasies So seku likuma as robezas.

18 Lpaiirept K., Kétry X. BBeenue B cpaBHUTENBHOE IPaBOBECHHE B cepe YacTHOTO mpasa. B 2-x Tomax. — M.:
MexayHapoansie otHomerus, 1998. — Tom 2. Paznoe: Ilep. ¢ vem. — C. 35-39.
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NepiecieSamiba mainit juridiskas sekas gadijuma, ja notikusi netaisniga izvairiSanas no
ipasajiem noteikumiem, kas regulé klasificétu ligumu, galvenokart saistita ar neklasificétu
ligumu juridisko raksturu.

Kazahstanas pozitivajos likumos labas ticibas principa parkapuma gadijuma bitu
japaredz citas tiesiskas sekas, kas japiemeéro neklasificeétam ligumam, izmantojot klasificeta
liguma 1paso tiesisko rezimu, pret kuru likums tika apiets.

Tadgjadi atkariba no situacijas tiesai biis iesp€ja izveleties tiesiskas sekas, kas raditas
labticibas principa parkapuma rezultata. Sada alternativa un diferencéta pieeja neklasificgtiem
ligumiem radis sapratigakas, precizakas un elastigakas tiesiskas sekas attieciba uz labas ticibas

principa parkapumu.

3.2. Civiltiesibu normu piemérosana neklasificetiem ligumiem

Civillikuma normu piemé&roSanai neklasific€tiem ligumiem ir nozimiga loma puSu
autonomijas lidzsvara saglabaSana, Iliguma nepilnibu novérSana un Iliguma brivibas
ierobezosana. Klasificeta liguma nepareizs tiesiskais reguléjums biezi noved pie nelikumigam
un visnelabvéligakajam juridiskajam sekam civiltiesiskas aprites subjektiem.

Eiropas ligumtiesibas ir visparatzits, ka vispar€jas civiltiesibu normas galvenokart
attiecas uz neklasificétu ligumu. Ipaas normas, kas reglamente klasificetus Iligumus, nevar tiesi
un automatiski piemérot neklasific€tiem ligumiem.

Kazahstana, Latvija un Vacija saistibu, darfjumu un ligumu vispargjo normu veikta
analize paradija, ka, lidz ar kop&jam lidzibam identific€jamas arT neklasificetu ligumu tiesiska
regul§juma atSkiribas. Autors secina, ka lielaka mera tas ir saistits ar dazadu pieeju
Kazahstanas, Latvijas un Vacijas civiltiesibu likuma o obligato un diskrecionaro normu
juridiskai novértésanai un norobezosanai.

Kazahstanas civiltiesibas domingjosa pieeja ir tada, ka civiltiesibu normu atzist par
obligatu, ja nav paredzeti tadi noteikumi ka “ja puses nav savstarp&ji vienojusas citadi”.

Neraugoties uz to, ka Kazahstanas likumdevgjs ir uzsveris diskrecionaro un obligato
normu jédzienus visparigajos noteikumos attieciba uz ligumu, oficiala metodika to noteikSana
ir pretruniga.

Civiltiesibu brivas TstenoSanas un civiltiesiskas aprites subjektu tiesiska briviba ir
saistita ar diskrecionaro principu civillikuma.

Vacijas civiltiesibas vispargja prezumpcija par civiltiesisko normu, kas reglamente
pienakumus, darfjumus un ligumus, juridisko butibu, ir diskrecionara. Tomér So pien€mumu

tiesa var noraidit, ja nepiecieSams aizsargat seviski svarigas ar likumu aizsargatas intereses
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(ligumslédzgjas vajas puses, tresas personas, sabiedribas intereses utt.). Sada pieeja lauj mums
izskatit visas normas, kuras bez skaidri imperativam ipaSibam ir diskrecionaras. Lai $adas
normas tiktu atkartoti kvalificétas ka obligatas, ir vajadzigi iemesli ligumiskas brivibas
ierobezoSanai.

Latvija, tapat ka Vacija, nepastav diskrimingjoSu un obligatu normu likumdoSanas
koncepcijas, bet Latvijas Civillikums!® seko kopéjai Eiropas logikai. Diskrecionarais princips
tiek atzits par prioritati civiltiesibas.

Lidziga pieeja ir atspogulota visas Eiropas apvienotaja likuma par tiesibu apvienosanu,
DCFR?, atzistot, ka ir pienemta normu izvéle.

Promocijas darba pétijuma secinats, ka Kazahstanas civiltiesibas bitu jaaprobé
visparpienemta Eiropas pieeja obligato un diskrecionaro normu noteik$anai. Autors uzskata,
ka, neskatoties uz obligato un diskrecionaro normu jédzienu piemingsanu RK CK?!, to
pasreiz€ja normativa robeza pat tikai tekstuala izteiksme nav pietiekami pamatota. Kazahstanas
likumdevgjs izmanto imperativo doktrinu attieciba uz tam civiltiesiskajam normam, kuru
juridisko raksturu nevar tekstuali.

Lai atklatu pilnigu pusu autonomijas potencialu, mes uzskatam par nepiecieSamu ieviest
ricibas brivibas principu RK CK noteikumos par saistibam, darfjumiem un Iigumiem??. Nemot
veéra $o normu gramatiskas interpretacijas principu, ir ari javirzas uz objektivas interpretacijas
principu, lai u to diskrecionaro vai obligato juridisko biitibu.

Jo 1pasi tam butu pozitivi jaietekmé neklasificEto ligumu modeléSanas briviba, jo
diskrecionara principa ievieSana paplaSinas tas brivibas robezas, nodroSinot lielaku ricibas
brivibu attieciba uz klasific€to ligumu juridisko rezimu, kas biezi vien Kazahstanas tiesu prakse
netaisnigi ierobezo netipisku Iigumisko konstrukeciju modeléSanu, pamatojoties uz obligato
piem&rojamo normu principu, kuru juridisko raksturu nevar tekstuali.

Autors pétijuma norada, ka galvenie likumdoSanas instrumenti, kas paredzeti, lai
novérstu nepilnibas neklasificéta liguma nosacijumos, ir vispargjas diskrecionaras normas
attieciba uz saistibam, darfjjumiem un ligumiem. Tomer ir atlauts piem&rot 1pasas diskrecionaras

normas, kas regulé lidzigu klasificétu ligumu — nevis tiesi, bet gan likuma analogija.

19 Latvijas Republikas Civillikums 1937.gada 28. janvari / URL: https:/likumi.lv/ta/id/72415-par-latvijas-
republikas-1937-gada-civillikumu [viewed: 15.07.2018].

20 Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR).
Full Edition / Edited by Christian von Bar, Eric Clive, Hans Schulte-N6lke. — Munich: Sellier European Law
Publishers, 2009. — 1604 p.

21 I'paxnmanckmii komekc PecmyOnmmkm Kaszaxcran (OOmas dacte) ot 27 nekabps 1994 roma / URL:
http://online.zakon.kz/Document/?doc_id=1006061#pos=1;-307 [viewed: 15.07.2018].

22 I'paxnmanckmii komekc PecmyOmmkm Kaszaxcran (OOmas gacte) ot 27 nekabps 1994 roma / URL:
http://online.zakon.kz/Document/?doc_id=1006061#pos=1;-307 [viewed: 15.07.2018].
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Atskiriba no anglosaksu tiesibu valstim, kuras analogijas metode, it ipasi attieciba uz
precedentiem, tiek uzskatita par vienu no fundamentalakajam un galvenajam tiestbu normam?,
skiet, ka romie$u un vacu tiesibu sistému valstis analogijas metode ir drizak reta paradiba un
konkréts izn€mums, neka regulars un sisteémisks juridisks instruments.

Likuma analogijas piem&roSana ar mérki novérst trikumus ligumattiecibu defingjuma
ir atlauta Kazahstanas, Latvijas un Vacijas civiltiesibas. Tomer to var izmantot, ja neklasificéta
liguma vispargjais tiesiskais reZims neietver nekadu reguléjumu vai attiecigas visparigas
normas var mazinat $adu trikumu precizak un adekvatak neka atseviskas diskrecionaras

normas, kas reglament€ klasific€tu ligumu.

23 Farrar, J.H. Reasoning by Analogy in the Law // Bond Law Review. — 1997. — Vol. 9. — P. 149,
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SECINAJUMI

Veiktais petijums lava formulét §adus galvenos secinajumus:

1. Ligumu sistémas tiesiskais regul€jums Kazahstana, Latvija un Vacija ir sadalits
likuma paredz&tos un neparedz&tos ligumos. Normativo aktu izstrade tiek veikta uz pozitivo
tiestbu normu rékina. Ikdienas regulésSana tiek veikta, izmantojot pasregulaciju ar individualiem
juridiskiem pan€mieniem, proti, pats Iigums, kas satur ta individualos nosacijumus, ir
pasregulgjoss, kas izriet no taja defin€tajam ligumtiesiskajam attiecibam.

2. Nemot véra to, ka ligumtiesibu praksé pastav liels skaits atSkirigu un savstarpgji
nesaistitu ligumu, nevar izveidot pilnigu un kooperativu gadijuma ligumu sistemu.

3. Likuma paredzeto ligumu sistéma Kazahstana, Latvija un Vacija atbilst visam
sisttmas iezimém kopuma, proti, pastav savstarp&ji saistiti sist€mas elementi, attiecibas starp
sistémas elementiem, sistémas vienots mérkis, sist€émas strukttira un ta integritate.

4. Kazahstanas, Latvijas un Vacijas tiesibu aktos, lidztekus kop&am pieejam pastav
atseviSkas atSkirigas iezimes likuma paredzeto ligumu sistema.

5. Likuma paredz&to ligumu sist€ma ir savstarpeji saistitu un mijiedarbiba esosu tiesisko
reguléjumu kopums klasificétiem un neklasificétiem ligumiem.

6. Kazahstanas, Latvijas un Vacijas civiltiesibas pastav divi atseviski tiesiski reZzimi
attieciba uz klasificétiem un neklasificétiem ligumiem. Paraléli visparéjam tiesiskajam
reguléjumam attieciba uz klasific€tiem un neklasificétiem ligumiem, ir paredz&ti pasi
noteikumi konkréta veida klasificetiem ligumiem.

7. Atskiriba no Vacijas un Latvijas tiesibu ligumu sist€émas dualistiska satura,
Kazahstana tas ir monistisks. Tadgjadi Kazahstanas civiltiesibas esoSo ligumu juridiskie reZimi
ir savstarp€ji saistitu un mijiedarbiba esoSu tiesibu normu kopums, kas nodroSina unikalu
tiesisko regulgjumu katram klasificétajam ligumam un vispargjiem civiltiesiskiem
noteikumiem attieciba uz neklasificétiem ligumiem.

8. Vacija un Latvija ligumu juridiskais rezims ir savstarpgji saistitu un mijiedarbiba
esosu tiesibu normu kopums, kas nodroSina unikalu tiesisko reguléjumu katram klasific€tajam
ligumam un vispargjiem civiltiesiskiem reguléjumiem attieciba uz neklasificetiem ligumiem,
un kopa ar civiltiesisko regulg§jumu pastav komercialo tiesibu reguléjums komercialiem
neklasificétiem ligumiem.

9. Neklasificetais Iigums ir personu ligums, kas rada tiesiskas attiecibas, un ta butisks
saturs ir likumigu un vienlaicigi unikalu bitisku darbibu veikSana vai attur€Sanas no to

veikSanas, kas verstas pret konkrétiem civiltiesiskas aprites objektiem.
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10. Neklasificetie ligumi ietver akcionaru ligumus, izplatiSanas ligumus un darjjumu
ligumus saskana ar Kazahstanas, Latvijas un Vacijas likumiem, ka ar1 fiduciaras vadibas
ligumus saskana ar Vacijas un Latvijas likumiem un norikojuma ligumus saskana ar
Kazahstanas un Latvijas likumiem.

11. Jaukta liguma gadijuma ir tris galvenas iezimes: 1) jaukts ligums ir neatkariga
juridiska struktiira, kas lauj apvienot dazada tipa ligumu elementus; 2) ka dalai no jaukta l[iguma
jabut vismaz diviem dazada tipa ligumu elementiem, un vismaz vienam Nno tiem ir jabat
definétam ka klasificéta liguma elementam; 3) jauktajam Iigumam ir unikals tiesiska
regul§juma mehanisms, kas izpauzas dazadu ligumu veidu tiesiska reZima mijiedarbiba un
lidzsvarota tiesiska reguléjuma izveide.

12. Eiropas civiltiesibu doktrina ir izstradatas divas galvenas metodes jaukta Iiguma
tiesiska rezima noteikSanai: absorbcija un apvienosana. Absorbcijas metode ietver domingjosa
elementa pieskirSanu jauktaja liguma, kuru tiesisko rezimu pieméro visiem liguma ietverto
ligumu elementiem. Kombinacijas metode paredz, ka jauktais ligums tiek sadalits to ligumu
veidojoSos elementos, kas taja ir noslégti, piemerojot vinu viet€jos tiesiskos rezimus. Pedeja
metode Kazahstana tiek atzita par domingjoso.

13. Nemot vera faktu, ka jaukta liguma normas nav paredz€tas Latvijas un Vacijas
civiltiesibu aktos, nav iesp&jams stabilu domingjoSo metodi tiesiska reZima noteikSanai jaukta
liguma ietvaros. Jaunas liguma juridiska reZima noteikSanas metodes izvéle ir atstata tiesas zina.

14. Neklasificetie un jauktie Iigumi ir neatkarigas juridiskas struktiras, ieverojot to, ka
Stm struktiram ir atSkirigs mérkis un atSkirigs tiesiska regul€juma mehanisms. Saskana ar
dihotomisko klasifikaciju, neklasificets ligums ir pretruna ar klasificetu Iigumu. Jauktais ligums
lauj apvienot dazadu ligumu elementus un radit lidzsvarotu tiesisko reguléjumu.

15. Normativo aktu ierobezojumu analize attieciba uz brivibu nosleégt neklasificetus
ligumus Kazahstana, Latvija un Vacija paradija, ka dazos gadijumos likumdev&gjs, lai aizsargatu
pasi aizsargajamas intereses, apzinati ierobezo liguma brivibu un atzist konkrétus klasificétos
ligumus ka obligatus modelus. Tas nozZimé ari to, ka iesaistitajiem dalibniekiem §1 liguma
modela ietvaros tiek aizliegts Istenot visa veida liguma jauninajumus.

16. Kopa ar vispargjiem liguma brivibas ierobezojumiem, kas ir raksturigi visiem
ligumu veidiem, neklasificétam ligumam var piemérot Tpasus liguma brivibas ierobezojumus.

17. Vacija un Latvija paSie ierobezojumi attieciba uz liguma brivibu tiek izteikti
neklasificéta liguma piemérosana: a) 1pasi obligatas normas, kas reglamenté Iidzigu definétu
ligumu péc likuma analogijas principa, lai aizsargatu Ipasi nozimigas ar likumu aizsargatas

intereses vai lai noverstu smagus pusu interesu lidzsvara parkapumus; b) visu klasificéta liguma
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pasa tiesiska rezima normu kopums gadijuma, ja negodigi tiek apieti 1pasi noteikumi, kas
regulé So klasificéto liguma veidu.

18. Kazahstana 1pasie ierobezojumi attieciba uz liguma brivibu tiek izteikti, piemérojot
neklasificétu Iigumu ipaSas obligatas normas, kas reglamenté Iidzigu definétu Iigumu péc
likuma analogijas principa, lai aizsargatu ipasi nozimigas ar likumu aizsargatas intereses vai lai
noveérstu smagus pusu intereSu lidzsvara parkapumus. Lai paplaSinatu 1paSus ierobezojumus
attieciba uz liguma brivibu saistiba ar neklasific€tu ligumu, autors ierosina ieviest vairakas
izmainas un grozijumus Kazahstanas civiltiesibu joma.

19. Papildus ierobezojumiem attieciba uz brivibu noslégt neklasificétu Iigumu, lai
noverstu trilkumus ligumattiecibas Kazahstanas, Latvijas un Vacijas civiltiesibu joma, ir atlauts
piemérot 1pasSas diskrecionaras normas, kas regulé klasificetu ligumu saskana ar likuma
analogijas principu. So panémienu var izmantot, ja neklasificéta liguma vispargja tiesiska
kartiba neietver nekadus noteikumus vai attiecigas visparéjas normas spgj sos trikumus noverst
mazliet precizak un adekvatak neka dazas konkrétas diskrecionaras normas, kas reglamenté
klasific€tus ligumus.

Veiktais promocijas darba petijjums lava formulét vairakus ierosinajumus
Kazahstanas un Latvijas civiltiestbu uzlaboSanai. Autors iesaka:

- izteikt RK CK 8. panta 7. punktu. jauna redakcija: “Gadijuma, ja netiek ievérotas §a
panta 3.-6. punkta noteiktas prasibas, tiesa var atteikties aizsargat tiesibas, kas pieder personai,
vai piemérot citus pasakumus, kas paredzéti ar tiesibu aktiem”.

- papildinat RK CK 380. panta 2. punktu $adi: “Noteikumus par atseviskiem ligumu
veidiem, kas paredzéti Saja kodeksa vai citos normativajos aktos, nepiemeéro ligumam, kas nav
noteikts (klasificéts) ar likumu. Sis noteikums neizslédz iespéju to piemérot likuma
neparedzétam ligumam: 1) noteiktas diskrecionaras normas, kas reglamenté lidzigu ligumu,
kas paredzeti Saja kodeksa vai citos normativajos aktos péc likuma analogijas; 2) noteiktas
obligatas normas, kas reglamenté Saja kodeksa paredzéto ligumu vai citus normativos tiesibu
aktus péc likuma analogijas ar mérki aizsargat ipasi bitiskas ar likumu aizsargatas intereses
vai noverst nopietnus pusu interesu lidzsvara parkapumus, 3) visu Saja kodeksd vai citos
normativajos aktos paredzéto ligumu normu kopumu, ja ligumslédzéja puse ir izdarijusi
negodigu noteikumu apiesanu, kas regule so ligumu”.

- izteikt RK CK 381. panta pirmo teikumu jauna redakcija: “Puses var slegt ligumu, kura
ietverti dazadu ligumu elementi, no kuriem vismaz viens ir paredzéts tiesibu aktos (jaukts
ligums) ”.

- izslégt diskrecionaro un obligato normu jédzienus no RK CK 382. un 383. panta. 382.

panta 1. punkta ieklaut $adu tekstu: “S7 norma tiek uzskatita par obligatu, ja taja ir skaidri
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noteikts aizliegums noteikt kadu citu péc pusu vienosanas vai ja sads aizliegums nav spéka, ja
tas izriet no tas satura un likumiska reguléjuma noliika, lai aizstavétu ipasi nozimigas intereses,
kuras aizsarga likums, vai noverstu nopietnu pusu interesu lidzsvara parkapumu.

Norma tiek uzskatita par diskreciondaru, ja vien no attiecigas normas biitibas neizriet
citadi vai ari Sajd kodeksa un citos normativajos aktos nav skaidri izteikts aizliegums nodibinat
kadu citu normu saskana ar pusu vienosanos”.

- izteikt Latvijas Civiltiesibu likuma 1511. pantu jauna redakcija:

“Ligums plasaka §1 varda nozimé ir jebkura savstarp&ja vienosanas starp divam vai
vairak personam par likumigu attiecibu noslégsanu, groziSanu vai izbeigSanu. Ligums Sauraka
nozimé $eit ir divu vai vairaku personu savstarpgji izteikts nodoms ar mérki noteikt saistibu
tiesibas, pamatojoties uz ligumu (1401. pants).

Puses var brivi slégt ligumu un noteikt ta saturu, ievérojot labas ticibas, godigas
tirdzniecibas un tiestbu prasibas”.

- izteikt Latvijas Civiltiesibu likuma 1512. pantu jauna redakcija:

“Ligums var bit gan noteikts (klasificéts), gan nenoteikts (neklasificéets) saskana ar
likumu.

Jaukts ligums ir ligums, kurd ietverti dazadu ligumu elementi, un vismaz viens no tiem
ir likuma noteikts (klasificéts).

Jebkuras Iigumiskas saistibas biitiba ietver solijumu, ko viena puse ir izteikusi un otra
puse pien€musi (vienpusgjs ligums), vai abpusgjs solfjums un ta pienemSana abpusgji

(divpusgjs vai daudzpusgjs ligums)”.
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ABSTRACT

The topic of the promotional work: Non-defined contracts in the civil law of
Kazakhstan, Latvia and Germany: comparative legal analysis.

Promotional work consists of the introduction, 3 sections, conclusion, and bibliography,
including 359 titles. The total volume of the promotional work is 188 pages.

The introduction discloses the relevance of the research topic, determines the subject
and object of the research, establishes goals and objectives, defines the theoretical and
methodological basis, enumerates the applied research methods, indicates the regulatory
framework and empirical basis of the research, formulates the research questions, determines
the scientific-practical importance and novelty of the research, formulates provisions brought
to the defense, reviews the approved results of the research, and provides a description of the
structure of the promotional work.

The first section deals with the research of the system of contracts in the civil law of
Kazakhstan, Latvia and Germany. The author defines the legal regime for non-defined contracts
and studies the main stages of the development of a non-defined contract’s structure in
Kazakhstan, Latvia and Germany.

The second section studies the legal nature of a non-defined contract defining its
concept and features. The author analyzes the legal essence of certain types of non-defined
contracts in the civil law of Kazakhstan, Latvia and Germany, explores the elements and
features of the mixed contract, and provides comparison between the structure of a non-defined
and a mixed contracts.

The third section makes a comparative analysis of general and special restrictions on
the freedom to conclude a non-defined contract in Kazakhstan, Latvia and Germany. The
section explores the possibility of applying special mandatory norms regulating a defined
contract to the conditions of a non-defined. It examines the legal consequences applied to non-
defined contracts in the event of violation of the principle of good faith as well as the legal
mechanisms for filling the gap under the conditions of a non-defined contract.

The conclusion summarizes the main findings of the research and propositions for
improving legislation.

Keywords: a non-defined contract, civil law, freedom of contract, comparative analysis,

legal regime, type of contract.
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INTRODUCTION

The relevance of the research topic. The structure of the non-defined contract meets
the modern requirements of a market economy. The benefit of this structure is that it allows
creating an inexhaustible number of different varieties of contracts and truly revealing the full
potential of freedom of contract. In addition, a non-defined contract often helps parties with
minimal costs to mediate the circulation of economic, technological, social and other
innovations. However, in law enforcement practice, due to a novelty of the contractual
structure, difficulties arise in the qualification of a non-defined contract. This problem is very
tough in the countries of the continental European system of law, which have a well-developed
statutory system of defined contracts and a pronounced dichotomy of defined and non-defined
contracts.

If the non-defined contract is incorrectly qualified, it is later identified as a contract of
a different type; such that, an incorrect legal regime is applied that may result in an unjust
decrease in the autonomy of the parties, invalidity of the contract or the application of a set of
other measures of civil liability. Therefore, the improvement of mechanisms for the
qualification of non-defined contracts is caused by the objective needs of law enforcement
practice.

In the research of non-defined contracts, the study of the foreign countries’ experience
is of particular importance. The countries of the continental European legal system have a
unique experience in the legal regulation of non-defined contracts; the legislature has
transferred a large number of them to the category of defined contracts. Thus, many defined
contracts provided by civil law passed through the initial historical stage in the legal status of
the non-defined contracts; afterwards, the legislatures in the countries of continental European
system of law, realizing their importance and wide applicability in practice, stipulated such
contracts in positive law.

As for the choice of states for comparative legal research, it is partly due to the fact that
the civil law system of Kazakhstan, Latvia and Germany refers to the pandect legal system that
first arose in Germany. At the same time, at the legislative level, the modern system of contracts
between Kazakhstan, Latvia and Germany was formed at different historical times, therefore,
the set of defined contracts in the contract system of Kazakhstan, Latvia and Germany is
different, but this is also of equal value for the purpose of a comprehensive comparative legal

study of non-defined contracts.
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In this context, the doctrine of German civil law, which has more than a century of
continuous development experience, is of special interest in the study of non-defined contracts,
only within the framework of the GCC.?* No less interesting is the not numerous judicial
practice, which, as a rule, with respect to non-defined contracts, creates legal certainty for many
years to come. But despite this, the courts still have to react to the constant backlog of legislation
from the needs of civil traffic in disputes related to completely new separate types of non-
defined contracts.

The civil law of Latvia and Kazakhstan go through its historical stage of development,
and science is still in search of all kinds of exits from legal deadlocks. A comparative legal
study of non-defined contracts in the civil law of Kazakhstan and Latvia has a mutual benefit
in view of a similar historical trajectory of the development of civil law in the last several
decades. Comparison of the institutions of contract law, a certain “time check” of the contract
system should allow finding advantages and disadvantages in the legal regulation of non-
defined contracts, and given the experience of Germany, helping, more accurately and
comprehensively, clarify the legal essence of the non-defined contract, as well as adjust, more
finely and flexibly, the legal regulation of non-defined contracts in the civil law of Kazakhstan
and Latvia.

Thus, the development of market relations, the emergence of various kinds of
innovations in the civil circulation that require adequate legal instruments for their mediation,
the ever-increasing process of globalization and the modeling of contractual structures in
practice that are alien and complex in legal qualification for one legal system and at the same
time understandable and ordinary for another legal system shows that the designated topic is
relevant.

Research questions:

1. What is the legal nature, the constitutive attributes of a non-defined contract?

2. What is the essence of the general and special legal regulation of non-defined
contracts?

3. What are the problems of harmonization of freedom of contract and its limits in the
legal regime of a non-defined contract?

The goal of the promotional work. Conduct a comprehensive comparative legal study
of the legal nature and legal regulation of non-defined contracts in the civil law of Kazakhstan,
Latvia and Germany in order to improve their legislative regulation.

In accordance with the goal, the following objectives are defined:

2 Biirgerliches Gesetzbuch vom 18. August 1896 / URL: https://www.gesetze-im-internet.de/bgb/ [viewed:
15.07.2018].
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1. To give a general description of the contractual law system of Kazakhstan, Latvia and
Germany;

2. To investigate the legal structure of a non-defined contract;

3. To consider the legal nature of obligations arising from non-defined contracts;

4. To investigate the implementation of the principle of freedom of contract in the legal
regime of non-defined contracts;

5. To consider the specifics of the application of civil law rules to non-defined contracts.

The research object is a set of public relations related to the conclusion and execution
of non-defined contracts and the order of their legal regulation.

The research subject is the totality of legal norms of Kazakhstan, Latvia and Germany
regulating the procedure for concluding and executing non-defined contracts, the materials of
judicial practice on the application of these norms and the doctrine of civil law, which contains
the scientific and theoretical positions related to the legal essence and legal regulation of non-
defined contracts.

Theoretical basis of the promotional research is represented by the conceptual
framework, the principles, the basic views, attitudes, approaches, techniques and concepts of
science of civil law in Kazakhstan, Latvia, Germany and other countries, which are reflected in
monographs, textbooks, dissertations, textbooks, law magazines and reference books.

In the Kazakh civil law, non-defined contracts were considered in the works of such
scholars as FO.I'. bacun; A.I'. lunenko; A.A. Kapangamesa (McTopus 1oroBopHOTO TpaBa
Kazaxcrana XV-XX, 2004); C.B. Ckpsaoun; M.K. Cyneiimeno (I'paxkpanckoe mpaBo
PecniyOnuku Ka3zaxcran: onbIiT TeopeTudeckoro uccienoBanus, 2016) and others.

In the science of civil law in Latvia, issues concerning non-defined contracts were paid
attention in the works of K. Balodis; J. Karklins; K. Torgans (Latvian Contract Law and the
EU, 2001); A.M. baiikoB; M.O. I'penunrep (OmnbiT rccne0BaHus O€3BIMSHHBIX JOTOBOPOB,
1893) and others.

In the German civil doctrine, the problems of non-defined contracts were studied by
such researchers as K. Larenz; M. Pieck (Study of the Significant Aspects of German Contract
Law, 1996); R. Weber (BGB — Schuldrecht Allgemeiner Teil, 2007); JI. Ounekuepyc; 5. [anm
and others.

In the context of comparative legal studies, certain issues concerning non-defined
contracts were considered by such comparatists as J. Basedow; Ch. Osakwe; R. Zimmermann
(The Law of Obligations: Roman Foundations of the Civilian Traditions, 1996); X. Kérn, K.
[Baiirept (BBeneHue B cpaBHUTEIBHOE MpaBoBeleHUE B cdepe uyacTHoro mpasa, 2000) and

others.
38



The works of English, American, French, Russian, Czech, Dutch, Italian, Swiss and
Estonian scholars engaged in research in the field of contract law were used in the promotional
work as well.

The regulatory framework for the research was represented by the civil legislation of
Kazakhstan, Latvia, Germany and other countries, as well as directives, EU regulations and acts
of “soft law” in the field of civil law relations.

Empirical base of the research. In this paper we use the data obtained during the
author’s work on solving the following research problems in the field of contract law: perfection
of legislation of the Republic of Kazakhstan in the field of contract law within the framework
of implementation of applied research work: “Protection of rights and legitimate interests of
private business entities” in 2013 (Almaty, Kazakhstan) by order of Techno Trading LLP;
providing legal services to organizations on the development and conclusion of non-defined
contracts.

Research methodology. The methodological basis of the research consists of concepts,
basic principles and fundamental categories of the modern science of law, as well as generally
accepted methodological principles and methods of scientific research. In the course of the
research, such methods of cognitive activity were used: method of analysis, method of
synthesis, method of induction, system method, functional approach, method of modeling,
historical method, method of interpretation, formal-dogmatic method and comparative method.

The method of analysis was used in the study of the legal nature and legal regulation of
non-defined contracts, and was also used to formulate proposals for improving the current
legislation of Kazakhstan and Latvia. The synthesis method was used in the study of the system
of contracts in Kazakhstan, Latvia and Germany and in identifying the legal nature of
obligations arising from certain types of non-defined contracts.

The method of induction was used in determining the level of autonomy of the parties
when concluding a non-defined contract by identifying the limits and limitations of the freedom
to conclude a non-defined contract. The system method was used in the search for criteria for
the systematization of civil contracts in the law of Kazakhstan, Latvia and Germany. Functional
approach was used to determine the place of non-defined contracts in the system of civil law
contracts.

The method of modeling allowed to form a model of a non-defined contract and to
delimit it from a mixed contract. The historical method made it possible to trace the tendency
of the establishment and development of the institution of a non-defined contract in Kazakhstan,

Latvia and Germany.
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The method of interpretation was used in the legal interpretation of the legal rules
governing the provisions on obligations, transactions and contracts in Kazakhstan, Latvia and
Germany. The formal dogmatic method was used to establish the legal nature of a non-defined
contract and a mixed contract, to develop a legal concept for the statutory system of contracts
and a non-defined contract, and this method was applied when studying the current legislation
of Kazakhstan, Latvia and Germany regulating defined, mixed and non-defined contracts.

The most important method in this study is the comparative method of research, which
was used to compare different approaches in the civil law of Kazakhstan, Latvia and Germany
in order to work out propositions for resolving legal problems.

Scientific novelty of the work lies in the fact that a comprehensive comparative legal
research of non-defined contracts in the civil law of Kazakhstan, Latvia and Germany is carried
out in the science of law for the first time.

Provisions subject to the defense:

1. The statutory system of contracts is a set of interrelated and interacting legal regimes
for defined and non-defined contracts.

2. A non-defined contract is an agreement of persons that generates a legal relationship;
the essential content of it is the commission or abstention from the performance of legitimate
and simultaneously unique substantive actions aimed at certain objects of civil circulation.

3. Non-defined contracts may include shareholder’s agreements, a distribution
agreement and an escrow agreement under the laws of Kazakhstan, Latvia and Germany, as
well as a fiduciary management agreement under the laws of Germany and Latvia and a
secondment agreement under the laws of Kazakhstan and Latvia.

4. Non-defined and mixed contracts are independent legal structures; each of them has
its own purpose and different mechanism of legal regulation in civil law.

5. Under the laws of Kazakhstan, Latvia and Germany, one may apply special
restrictions to non-defined contracts, in parallel with the general restrictions on freedom of
contract, which are inherent in all types of contracts.

Approbation of the results of promotional work. The results of the research were
reported by the author and approved by the meeting of the Civil Law Department of the Higher
School of Law “Adilet” of the Caspian University (July, 2018), at the meeting of the Council
of the Doctoral Studies Program “Jurisprudence” of the Baltic International Academy (July,
2018), and also received support on such International scientific and practical conferences, such
as: “SCIENCE. LAW. STABILITY.” (Riga, 2015, 2017-2018, Baltic International Academy);
“Annual Civilian Readings” (Almaty, 2015-2016, Research Institute of Private Law of Caspian

University, Law Firm “Zanger”, German Agency for International Cooperation (GIZ) and
40



Kazakhstan International Arbitration); Innovative Development and Demand for Science in
Modern Kazakhstan (Almaty, 2017, Council of Young Scientists of the Foundation of the First
President of the Republic of Kazakhstan — Elbasy); in the Il Eurasian Forum of Young Scientists
“Yes-Forum” (Almaty, 2016, Fund of the First President of the Republic of Kazakhstan —
Elbasy), etc.

The main results of the promotional research are reflected in the following works
published by the author: Dilmukhametov S. Non-defined contracts: questions of applicable law
/I Scientific works of “Adilet” Journal, No. 4, Almaty, 2015, Pp. 132-134. ISSN 2077-9860;
Dilmukhametov S. Legal regulation of non-defined contractual structures in civil law of the
Repuplic of Kazakhstan. International scientific-practical conference: “SCIENCE. LAW.
STABILITY.” (Riga, 23-24.04.2015). Conference Organizers: Baltic International Academy //
Baltic Journal of Law No. 4 (39), 2015, Pp. 46-52. RSCI. ISSN 1691-0702; Dilmukhametov S.
et al. Qualification of a distribution contract in judicial practice of Kazakhstan, Germany and
Latvia // Journal of Advanced Research in Law and Economics, Vol. VI, Iss. 7 (21), Bucharest,
2016, Pp. 1673-1679. Scopus 0,198. ISSN 2068-696X; Dilmukhametov S. The system of civil
contracts: its importance in Continental European system of law. International scientific-
practical conference: “SCIENCE. LAW. STABILITY.” (Riga, 27.04.2017). Conference
Organizers: Baltic International Academy // Baltic Journal of Law No. 4 (47), 2017, Pp. 56-62.
Ulrich’s Periodicals Directory, Index Copernicus International, CEEOL, RSCI. ISSN 1691-
0702; Dilmukhametov S. The system of civil contracts in Kazakhstan, Germany and Latvia. /
International Scientific Conference “Innovative Development and Demand for Science in
Modern Kazakhstan” (Almaty, 23-24.11.2017. Conference Organizers: Foundation of the First
President of the Republic of Kazakhstan — Elbasy // Collection of articles of the International
Scientific Conference “Innovative Development and Demand for Science in Modern
Kazakhstan”, 2017, Pp. 148-153. ISBN 978-601-06-4759-6 (General Part), ISBN 978-601-06-
4762-6 (Part 3); dunpmyxameroB C. VcTopusi pa3BUTHS HENOMMEHOBAaHHBIX JOrOBOPOB B
rpaxaaHckom mnpaBe Kazaxcrana, JlatBuum u ['epmanun. MexayHapoaHass Hay4dHO-
npaktuueckas koHpepenuus: «<KHAYKA. [IPABO. CTABMJIIBHOCTbD.» (Pura, 26.04.2018).
Opranmzatopsl KoHbepeHuuu: bantuiickas MexnyHapoanas Axanemus // bantuiickuii
ropuandeckuii sxypHan Ne. 1, 2018, C. 23-35. Ulrich’s Periodicals Directory, Index Copernicus
International, CEEOL, RSCI. ISSN 1691-0702; Dilmukhametov S. et al. Optionality Limits of
Conclusion of Shareholders’ Agreements under Kazakhstan and German Law // Anais da
Academia Brasileira de Ciencias (Annals of the Brazilian Academy of Sciences), Vol. 90 (2
Suppl. 1), Rio de Janeiro, 2018, Pp. 2604-2613. Scopus. ISSN 0001-3765 (printed version) /

ISSN 1678-2690 (online version).
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Scientific and practical significance. The scientific significance of the work lies in the
possibility of using the conclusions drawn in it for further study of legal problems associated
with non-defined contracts. The materials of promotional work can serve as a basis for further
scientific understanding of the construction of a non-defined contract and the process of its
legislative consolidation in Latvia.

The practical significance of the work consists in the possibility of using the conclusions
and propositions contained in the study with the purpose of improving the current legislation of
Kazakhstan, Latvia and Germany and the practice of its application. It also lies in the possibility
of using the results in the process of civil law courses and special courses on the issues of
contract law.

The structure and volume of the promotional work. The structure of the promotional
work consists of an introduction, three sections, a conclusion and bibliography. Promotional
work is set out in 188 pages.
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1. GENERAL PROVISIONS OF THE CLASSIFICATION OF CONTRACTS IN
THE CONTINENTAL EUROPEAN SYSTEM OF LAW

1.1. The Concept and Significance of the System of Contracts

In the countries of the Continental European law, it is accepted to use the systemic
method as one of the basic methods of scientific cognition to study the law in general or its
subsystems. It is conditioned by objective circumstances, namely, systemic properties of the
law itself.

The civil law holds the central position within any law system. It is the central and
underlying area in the Continental European law system. Therefore, these countries are also
known as “civil code” countries.?®

The civil law has its own system expressed as a unity of interrelated and interacting
subareas and institutions it is comprised of. The contract law is one of the civil law’s key
institutions.

The significance of systemic study of contracts can also be seen in constant development
of the contract law. The contract law often faces new challenges due to the constant changes in
business, politics and law associated with the globalisation. The changes of such type influence
not only the contractual relations of the parties, but the contractual policy of the country in
general. For example, technological changes, changes associated with the contract form and
contents, advent of new undefined contracts, and change in national legislation.?

The contract law system in the Continental European law system is divided into two
basic models: German and French. The author concludes that the systems of contract law in
Kazakhstan and Latvia refer to the German model. German, Kazakhstani and Latvian contract
law is divided into general and special parts.

There is the principle of singular contracts in German, Kazakhstani and Latvian contract
law. There are also concurrent features for particular types of defined contracts, i.e. general
rules for all contracts and special rules for the defined contracts. In contrast to the countries of

Continental European law system, the countries of Anglo-Saxon law system have the principle

% Cyneiimenos M.K. T'paxianckoe mpaBo B cucTeme npasa // I'pakiaHckoe npaBo B cucTeme npasa: CO.
MaTepralioB MexXIyHapO HOW HAyYHO-TIPAKTHUECKOW KOH(EPEHIINN B paMKax eXeroAHbIx ureHnit / OTB. pen.
M.K. CynelimenoB. — Anmatsl: HUM wactHoro npasa KasI['tOV, 2007a. — C. 8.
% Schulze, R. The New Challenges in Contract Law // New Features in Contract Law / by R. Schulze. — Munich:
European Law Publishers, 2007. — P. 3.
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of general agreement, i.e. there is a unified theory of contract for all types (sorts), subtypes
(subsorts) of contracts, and no notion of “defined contract”.?’

Unlike in Kazakhstan, the principle of dualism of contract law operates in the law of
Germany and Latvia. According to this, the contract is divided into commercial and civil. The
legal regime applied exclusively to commercial contracts is separated from the legal regime
applicable to civil contracts.

The principle of dualism of law is effective in Germany, Kazakhstan and Latvia that
regulates commercial contract. There is a dual regime for a commercial transaction, that is the
regime for a transaction made between the merchants, and the other is for a transaction made
with the participation of a consumer.

The system of contracts remains a very complex and not fully developed issue in
contract law, despite the fact that a large number of works are devoted to the analysis of the
system of contracts in the legal literature.

Legal regulation of the system of contracts in Kazakhstan, Latvia and Germany is
divided into statutory and casual. Statutory regulation is carried out at the expense of the norms
of positive law. Casual regulation is carried out through self-regulation by legal individual
means. That is, the contract has its individual conditions and is a self-regulator of arising
contractual legal relationships.

The research showed that the statutory system of contracts in Kazakhstan, Latvia and
Germany corresponds to all the features of the system as a whole. Namely, there are interrelated
elements of the system, the relationship between the elements of the system, the single purpose
of the system, the structure of the system and its integrity.

Based on the study of the features of the system of contracts, the author formulated the
notion of a statutory system of contracts.

In addition, the author concludes that, unlike the dualistic content of the statutory system
of contracts in Germany and Latvia, the statutory system of contracts in Kazakhstan is monistic.
The concepts of the dualistic and monistic statutory system of contracts are given on the basis
of different approaches

In the civil law of Kazakhstan, Latvia and Germany, there are two separate legal regimes
for defined and non-defined contracts. Along with the general legal regulation for defined and

non-defined contracts, there are special rules for certain types of defined contracts.

27 Ocaxse K. CpaBHHUTETbHOE PAaBOBEIEHHE: CXeMAaTHIECKUi KomMeHTapuii. Ilep. ¢ anr. — M.: FOpucts, 2008. —
C. 406; Pollock, F. Contracts in Early English Law // Harvard Law Review. — 1893. — Vol. 6, No. 8. — P. 402.
Quoted: Brody, B.F. Anglo-Saxon Contract Law: A Social Analysis // DePaul Law Review. — 1969. — Vol. 19. -
pP. 270.
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The general legal regime for non-defined contracts and special legal regimes for defined
contracts, as is inherent in any system of law, have their own distinctive specifics.

The author gives a number of examples in the promotional work and concludes that in
Kazakhstan, Latvia and Germany along with general approaches, there are individual

distinctive features in the formation of the regulatory system of contracts.

1.2. Historical and Legal Aspects of the Development of Non-defined Contracts

Non-defined contracts originate in Roman law. Initially, they were not provided with
legal protection. Over the time, this approach has ceased to meet the needs of the economic life
of Rome, and therefore, they gradually began to give judicial protection to some of the new
types of agreements. In the Roman law, only non-reciprocal contracts used defenses, the
remaining agreements remained outside protection. In other words, there was no full
recognition of the legal force of the non-defined contracts and the principle of freedom to
determine the type of contract in the Roman period.

In the medieval period, the principle of “pacta sunt servanda” (“agreements must be
abided”) was settled. The principle of mutual consent “pacta sunt servanda” (“agreements must
be abided”) in the medieval canon law was based on the Christian moral prescription of
truthfulness.?®

The principle of “pacta sunt servanda” was applied to all varieties of contracts, including
those concerning non-defined contracts. But the doctrine of non-defined contracts was only
established in the early modern period.

During the early modern period, to study the law, including contract law, lawyers
abandoned scholarly methodology and began to use the humanistic and comparative
methodologies.

When interpreting legal issues, jurists used not only the Code of Justinian but also
addressed a wide range of sources (philosophical, religious, historical, etc.). This was the basis
for the revision in the field of contract law, issues such as the essence of the contract, the
procedural protection of all non-defined contracts, the contract’s causa, the classification of
contracts, etc.

In 1900, the number of Western European codes were supplemented by another
codification, namely the German Civil Code. The GCC does not contain a separate article or

paragraph on the freedom to conclude non-defined contracts, but assumes these rights of

28 _esaffer, R. Medieval canon law and early modern treaty law // Journal of the History of International Law. —
2000. — No. 2 (2) — Pp. 182-183.
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participants in civil circulation. The question of the principle of free definition of the type of
contract at the time of development of the GCC was already so indisputable that the authors of
the German codification considered it superfluous to point this directly in the GCC, confining
themselves to pointing out these rights only in preparatory materials.?®

In the modern era, all the non-defined contracts in Germany began to enjoy procedural
protection without any conditions or restrictions, and were considered finalized from the
moment the parties reached agreement on all the essential conditions of the contract.

The promotional work studies the history of the development of non-defined contracts
in Kazakhstan and Latvia in the pre-revolutionary period.

The author concludes that in the pre-revolutionary period, there were special local legal
sources in Kazakhstan and Latvia that allowed the conclusion of non-defined contracts.

When Latvia gained independence, the main sources of regulating contractual and legal
relationships were the first part of the tenth volume of the Code of Laws of the Russian
Empire,® and the third part of the Code of Local Laws of Baltic Governorates®! that allowed
the conclusion of non-defined contracts.®? With the adoption of the Civil Law of Latvia in 1937,
the succession in respect of the legal status of non-defined contracts has been preserved. The
civil law of the first independent Republic of Latvia allowed the parties to conclude non-defined
contracts, ensuring they do not contradict the mandatory provisions of the current legislation of
the country.

The author has studied the history of the formation of non-defined contracts in
Kazakhstan and Latvia during the Soviet period.

During the Soviet period up until 1961, the civil law of Kazakhstan and Latvia did not
have the principle of protection of non-defined contracts. With the adoption of the
Fundamentals of Civil Legislation of the USSR and the Union Republics in 1961, non-defined
contracts received legal protection at the legislative level.

At present, a non-defined contract is one of the main elements of the freedom of

contract, which meets the modern requirements of a market economy.

29 Kapaneros A.T'., CasenbeB A.1. CBo6Goza forosopa u ee mpezensl. B 2-x Tomax. — M.: Craryr, 2012a. — T. 2:
Ipenensr cBOOOIBI OTIPEICICHUS YCIOBUI TOTOBOpa B 3apy0e:KHOM U poccuiickoM mpase. — C. 108.

30 Cpop 3axoHOB Poccmiickoit ummepun. Tom mecsatsiid. YacTs |. 3akoHs! rpaxkganckue. - CII6.: Tum. Broporo
Otnenenus Cobcreennoit E..B. Kannenspuu, 1857. — 604 c.

31 Cpoj rpakIaHCKUX y3aKOHeHui rybepauit [Tpubantuiickux (Yacts 111 CBoga MECTHBIX y3aKOHEHUH IyGepHuMit
Ocr3eiickux) (n3ganue 2-e, UCIpaBiIeHHOe U nepecMoTpeHHoe) (coct. A. M. Houbken). — Ilerporpan, u3nanne
IOpPUANYECKOr0 KHIDKHOTO ckiaza «[IpaBoy, 1915. — 953 c.

32 atvijas Republikas Civillikums 1937.gada 28. janvari / URL: https://likumi.lv/ta/id/72415-par-latvijas-

republikas-1937-gada-civillikumu [viewed: 15.07.2018].
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2. LEGAL CHARACTERISTICS OF NON-DEFINED CONTRACTS

2.1. The Concept and Types of Non-defined Contracts

A non-defined contract does not converge with any type and sort of contracts known to
the positive law, which does not contradict the law and the freedom of contract, as well as in
the general provisions of civil law, its conditions are recognized as valid.

To determine the legal essence of the contract, it is necessary to carry out its
individualization through the analysis of its conditions and comparison with the statutory
system of contracts.

The eventual result of the individualization of the contract is the determination of the
exact version of the contract in order to apply the appropriate legal regime to it. The legal
essence of the contract is determined by a set of individual characteristics.

The author concludes that the individuality of the non-defined contract lies in its subject
matter. In turn, dichotomous classifications of contracts are auxiliary criteria for characterizing
the content of the contract.

The subject of the non-defined contract includes the substantive actions (inactions) of
the parties to the contract, which must meet the criteria of legitimacy and uniqueness.

Substantive actions (inactions) of the parties to the contract are the specifying terms of
the contract, according to which the legal essence of one variety of a defined or non-defined
contract can be distinguished from another.

When forming the structure of substantive actions (inactions), their focus on a particular
object of civil circulation is of significant importance. Without an exact coordination of
substantive actions (inactions) and identification of civil circulation objects, a non-defined
contract will be unconcluded.

A special significant feature of substantial actions (inactions) of the parties to the non-
defined contract is a criterion of legitimacy. The essence of this criterion is that the substantive
actions (inactions) of the parties to the non-defined contract should not contradict the mandatory
norms of law, moral and public policy. The second essential criterion is the uniqueness of the
substantive actions (inactions) of the parties to the non-defined contract. The uniqueness of
substantive actions (inactions) in the non-defined contract consists in the fact that they are not
foreseen in the norms-definitions or in other qualifying norms that define one or another version

of a defined contract.
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The author concludes that the subject of the non-defined contract includes legitimate,
and simultaneously, unique substantive actions (inactions) of the parties to the contract aimed
at certain objects of civil circulation.

Based on the conducted research of individual features of the non-defined contract, the
author has formed the doctrinal concept of the non-defined contract.

In the meantime, the promotional research considers some types of non-defined
contracts, which have been widely recognized in the contract practice of Kazakhstan, Latvia
and Germany.

Thus, due to the significant development of corporate law, non-defined contracts such
as shareholder’s agreements received wide dissemination in the Kazakh, Latvian and German
contractual practice.

The constant growth of competition and the expansion of international trade relations
pushed the Kazakh, German and Latvian businesses to conclude distribution agreements with
unique essential conditions.

The tightening of labor legislation in Germany and the vigorous development of
secondment mechanisms, primarily to protect the interests of the weak side, convinced the
German legislature to adopt a separate law and to transfer the secondment agreement into the
category of defined ones. In Kazakhstan and Latvia, the secondment agreement is non-defined
and goes through a stage of historical development.

The fiduciary management agreement, first developed in the countries of Anglo-Saxon
law, was adopted in Kazakhstan, Germany and Latvia taking into account characteristics
peculiar to the continental law. In its turn, the unsuccessful attempt to introduce the classical
Anglo-Saxon institution of fiduciary property into Kazakhstan law prompted the legislature to
transfer the fiduciary management agreement, under the model of representation, to the
category of defined structures.

The escrow agreement is a non-defined contract and an advantageous legal instrument
of interaction between counterparties to ensure the financial security of transactions in
Kazakhstan, Latvia and Germany. The development of information technology has expanded

the scope of the escrow agreement.

2.2. The Ratio of Non-defined Contracts to Mixed Contracts

The current civil legislation of Kazakhstan allows the conclusion of mixed contracts.

Unlike the direct legislative regulation in Kazakhstan, the legislations of Germany and Latvia
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do not consider the possibility of concluding mixed contracts. However, within the general
freedom of contract doctrine, the conclusion of mixed contracts is presumed.

The analysis of European regulatory legal acts shows that the majority of civil codes
(laws) adopted at the end of the 20" and at the beginning of the 21% century consider direct
legislative provision on the possibility of concluding mixed contracts (Kazakhstan, the
Netherlands, Estonia, etc.); in turn, the civil codes (laws) adopted in the 19" and early 20%
century did not consider similar legislative provision on a mixed contract (Germany, France,
Latvia, etc.).

This historical legislative tendency is related to the fact that, although the structure of a
mixed contract was known as far back as in Roman law, it became the subject of a deep study
only recently.

The author investigated the elements of a mixed contract. It was concluded that a mixed
contract may contain not only defined but also non-defined elements of contracts. This position
reflects the practical content of the mixed contract. If one takes into account only the defined
elements of the contract, then a non-defined element is unfairly eliminated and will not be taken
into account in the methods for determining legal regimes. Moreover, if a non-defined element
has a predominant value or is equal, such approach does not allow to maintain the autonomy of
the will of the parties at an appropriate level and apply a fair legal regime.

Based on the findings, the author proposes to change the legislative concept of the mixed
contract in the Civil Code of the RK*® and introduce the legislative concept of the mixed
contract into the Civil Law of Latvia.3*

The promotional work studies the types of mixed contracts taking into account German
civil law’s well-developed issues of this topic.

The author has explored a “paired” contract, where the considerations of the parties play
the role of obligations typical to the various defined contracts. A separate emphasis was placed
on the study of the “fused” contract, where the obligations typical to the various defined
contracts are so closely interrelated that they constitute an inseparable unity. A combined
(hybrid) contract was considered, where the parties have several equal principal obligations
related to the various defined contracts. A mixed contract has been analyzed, where the main

obligation constituting a certain defined contract, is accompanied by additional subsidiary

& T paxnmanckuii koaekc PecmyOmmku Kaszaxcranm (OOmias wacte) ot 27 gekadps 1994 roma / URL:
http://online.zakon.kz/Document/?doc id=1006061#pos=1;-307 [viewed: 15.07.2018].
34 Latvijas Republikas Civillikums 1937.gada 28. janvari / URL: https://likumi.lv/ta/id/72415-par-latvijas-

republikas-1937-gada-civillikumu [viewed: 15.07.2018].
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obligations. As a distinguishing feature of this type of mixed contract, one can indicate the
presence of a clearly expressed dominant element.*®

The author has researched the main features of a mixed and non-defined contracts. The
contract cannot be simultaneously non-defined and mixed. It is defined by the various legal
regulations of these structures. A mixed contract always consists of elements of various
contracts, one of which should at least be defined. In this regard, the mechanism of legal
regulation of a mixed contract is multifunctional. It is complicated by interaction with the
special legal regimes of the defined contracts and conceived by the search for a compromise
solution of various legal conflicts using the methods developed by the doctrine (combining,
absorbing, etc.).

Legal regulation of a non-defined contract is different from the structure of a mixed
contract and requires the application of only a general legal regime. The application of a special
legal regime of a similar variety of a defined contract is allowed only in exceptional cases.

It was concluded that the non-defined and mixed contracts are independent legal

structures.

% Palandt Biirgerliches Gesetzbuch. 64. Aufl. Bearbeitet von Dr. Peter Bassenge, Prof. Dr. Dr. h.c. Brudermiiller,
Prof. Dr. Uwe Diederichsen, Wolfgang Edenhofer, Prof. Dr. Helmut Heinrichs, Prof. Dr. Andreas Heldrich, Prof.
Dr. Hans Putzo, Hartwig Sprau, Walter Weidenkaff. — Miinchen: Verlag C.H. Beck, 2005. —S. 471.
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3. LEGAL REGULATION OF NON-DEFINED CONTRACTS UNDER THE
LAWS OF KAZAKHSTAN, LATVIA AND GERMANY

3.1. The Limits of Freedom to Conclude Non-defined Contracts

Since the 19" century, the principle of the freedom of contract based on philosophy and
national economy has become a fundamental model of economic life in all European
countries.*®

The common opinion is that modern contract law is focused on the concept of the
freedom of contract.®

“The analysis of the European regulatory legal acts governing contractual relations has
shown that legislators have recently taken the path of unification and normative regulation of
the principle of freedom of contract.

For example, the Civil Code of the Czech Republic in 2012 included the freedom of
contract.® A similar provision can be found in Art. 380 “Freedom of contract” of the CC of the
RK.*® Two centuries later, in 2016 the French legislator included in the FCC*° a rule on the
freedom of the contract.

In Germany, the principle of freedom of contract is a constitutional principle. It is worth
emphasizing that in German jurisprudence, the freedom of contract is understood as the most
important element of private autonomy, and consequently, as an individual legal guarantee.
This understanding of the freedom of contract comes from general freedom of action in
accordance with paragraph 1 Art. 2 of the German Basic Law.** At the same time, in 1993 the
Constitutional Court of the Federal Republic of Germany formalized and recognized the
freedom of contract as a constitutional principle.

Based on the material studied, the author proposed to formalize the principle of freedom

of contract in the Civil Law of Latvia.

36 Basedow, J. Die Europidische Union zwischen Marktfreiheit und Uberregu]jerung — Das Schicksal der
Vertragsfreiheit, in: Gesellschaft fiir Rechtspolitik an der Universitit Trier (Hrsg.), Bitburger gespriche Jahrbuch
2008/1, Miinchen, 2009. — S. 85.

37 Stone, R. The Modern Law of Contract. 5 ed. — London: Cavendish Publishing Limited, 2002. — P. 2.

%  Zikon ze dne 3. Gmora 2012 obdansky zidkonik  Ceské  republiky /  URL:
https://www.epravo.cz/top /zakony/sbirka-zakonu/zakon-ze-dne-3-unora-2012-obcansky-zakonik-
18840.html [viewed: 15.07.2018].

39 I'paxnmanckuii koxekc PecmyOmmkm Kaszaxcram (OOmas wacte) oT 27 nekabps 1994 roma / URL:
http://online.zakon.kz/Document/?doc id=1006061#pos=1;-307 [viewed: 15.07.2018].

4 French Civil Code (Napoleonic Code) of March 21, 1804 / URL: http://www.napoleon-
series.org/research/government/c code.html [viewed: 15.07.2018].

4 Larenz, K., Wolf, M. Allgemeiner Teil des Biirgetlichen Rechts: Ein Lehrbuch. Aufl. 8. — Miinchen: Verlag C.H. BGCk, 1997. —S. 26,
Grundgesetz fir die Bundesrepublik Deutschland vom 8. Mai 1949 / URL: http://www.gesetze-im-
internet.de/ga/index.html [viewed: 15.07.2018].
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The promotion work explores the limits of freedom to conclude non-defined contracts.

Limits of freedom and necessity of coercion in contract law is an urgent need and a
stable trend in the legislation of many developed countries, where along with the freedom of
contract the term “fairness of the contract” has increasingly being used.*?

With regard to the limits of freedom of conclusion of non-defined contracts, it is typical
to apply both general limitations inherent in all types of contracts, as well as special limitations
characteristic only for non-defined contracts.

Among the various common legislative restrictions, a special place in relation to non-
defined contracts is taken by legislative prohibitions on the modeling of other contracts, except
those envisaged in the legislation. Thus, the legislature deliberately restricts the competition of
various contractual structures in certain economic spheres. Therefore, the author concludes that
one of the imperative contractual models includes the agreement on the cost-sharing
arrangement in housing construction in Kazakhstan, the consumer credit agreement in Latvia
and the secondment agreement in Germany.

Special restrictions on freedom of contract may be applied to non-defined contracts.
Special restrictions are characterized by the application of specific mandatory norms regulating
a defined contract to a non-defined contract. The author states that the imposition of these
restrictions shall not be carried out directly. There are special legislative mechanisms for this,
and one needs compelling reasons to restrict freedom of contract in this way.

One of legislative mechanisms that make it possible to apply mandatory norms
regulating similar defined contract to a non-defined contract is the analogy of law.

For the application of mandatory norms, by the analogy of law, non-defined contracts
require exceptional grounds. Along with the analogy of law, it is possible to apply the whole
set of norms to a non-defined contract regulating a particular type of a defined contract. This
measure to restrict freedom of contract can be applied in case of violation of the principle of
good faith.

In Kazakhstan, Latvia and Germany, an objective criterion of good practice is used.
Actions of the subjects of civil circulation should be fair. It also emphasizes the internal essence
of law based on categories of morality at the legislative level.

Unlike Germany and Latvia, the civil legislation of Kazakhstan contains only the single
consequence of a violation of the principle of good faith — a court’s refusal to protect person’s

right.

42 [1aiirept K., Kériy X. BeesieHue B cpaBHUTENLHOE MPaBOBEIcHUE B chepe 4acTHOTO Tpasa. B 2-x Tomax. — M.:
MexayHapoansie otHomerus, 1998. — Tom 2. Paznoe: Ilep. ¢ vem. — C. 35-39.
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The promotional work concludes that the legal consequences of the violation of the
principle of good faith in Kazakhstan need to be extended to the measures envisaged in
legislation. This approach allows to increase the list of legal consequences and at the same time,
preserve the legislative limits of these consequences. The need for variation of legal
consequences in case of unfair evasion of the special rules governing a defined contract is
mainly connected with the legal nature of non-defined contracts.

In the positive law of Kazakhstan, in the event of violation of the principle of good faith,
another legal consequence to be applied to a non-defined contract should be envisaged, in the
form of using the special legal regime of a defined contract against which the law was
circumvented.

Thus, depending on the situation, the court has the opportunity to choose a legal
consequence caused by the violation of the principle of good faith. This alternative and
differentiated approach to non-defined contracts will make legal consequences for violation of

the principle of good faith more reasonable, accurate and flexible.

3.2. The Application of Civil Legislation Norms to Non-defined Contracts

Application of civil legislation norms to non-defined contracts plays a significant role
in saving fair balance of autonomy of the parties, filling up contractual gaps and limitation of
the freedom of contract. Wrong legal regulation of the conditions of a non-defined contract
often leads to unlawful and the most unfavourable legal consequences for the subjects of civil
circulation.

In the European contract law, it is universally recognized that the general norms of civil
law are primarily applicable to a non-defined contract. Special norms regulating certain defined
contracts cannot be applied directly and automatically to non-defined contracts.

The analysis of general norms on obligations, transactions and contract in Kazakhstan,
Latvia and Germany showed that, along with common similarities, there are differences in the
legal regulation of non-defined contracts. The author concludes that, to a greater extent, it is
related to the different approach in legal assessment and delimitation of mandatory and
discretionary norms in the civil law of Kazakhstan, Latvia and Germany.

In the civil law of Kazakhstan, the prevailing approach is that the norm of civil
legislation is recognized as mandatory if there is no requisite of “unless otherwise provided by

mutual agreement of the parties”.
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Despite the fact that the Kazakhstan’s legislator highlighted the concepts of
discretionary and mandatory norms in general provisions on a contract, the formal methodology
in their delineation is controversial.

Free exercise of civil rights and the legal freedom of the subjects of civil circulation are
linked by the principle of discretion in civil law.

In the German civil law, the general presumption for determining legal nature of civil
law that regulates obligations, transactions and contracts is discretionary. However, this
presumption may be rejected by the court if it is necessary to defend important interests
protected by law (the interests of a weak party to a contract, third parties, public interests, etc.).
This approach allows us to consider all norms that are without an explicit attribute of
peremptoriness, as discretionary. For the re-qualification of such norms into mandatory ones,
there should be a ground for limiting contractual freedom.

In Latvia, like in Germany, there is no legislative concept of discretionary and
mandatory norms, but the Civil Law of Latvia*® follows a common European logic. The
principle of discretion is recognized as a priority in the civil law.

A similar approach is reflected in the all-European act of unification of law, DCFR,**
recognizing the presumption of discretion of norms.

The promotional research concluded that a generally accepted European approach to the
delimitation of mandatory and discretionary norms should be adopted in Kazakhstan’s civil
law. The author believes that, despite the mention of the concepts of mandatory and
discretionary norms in the CC of the RK,* their current legislative delimitation in terms of
textual designation is not sufficiently justified. The Kazakhstan legislature uses the doctrine of
imperativeness in relation to those civil-law norms, the legal nature of which cannot be
determined textually.

To disclose the full potential of the autonomy of the parties, we consider it necessary to
introduce the principle of discretion in the provisions of the CC of the RK on obligations,
transactions and contracts.*® Taking into account the principle of literal interpretation of these
norms, we also need to move on to the principle of objective interpretation for establishing their

discretionary or mandatory legal nature.

3 Latvijas Republikas Civillikums 1937.gada 28. janvari / URL: https://likumi.lv/ta/id/72415-par-latvijas-
republikas-1937-gada-civillikumu [viewed: 15.07.2018].

4 Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR).
Full Edition / Edited by Christian von Bar, Eric Clive, Hans Schulte-Nolke. — Munich: Sellier European Law
Publishers, 2009. — 1604 p.
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This should positively affect the freedom of modelling of non-defined contracts in
particular because introduction of the principle of discretion will expand the limits of its
freedom due to greater discretion of legal regimes of defined contracts, which, due to the
principle of mandatory norms, the legal nature of which can not be determined in a textual way,
often in the Kazakh judicial practice unfairly blocks the modelling of atypical contractual
constructions.

The author indicates in the research that the main legislative tools to fill the gap in the
conditions of a non-defined contract are general discretionary norms about obligations,
transactions and the contract. However, it is permissible to apply special discretionary norms
regulating a similar defined contract: not directly, but by the analogy of law.

In comparison to the legal system of the Anglo-Saxon counties, where the methodology
of analogy applied to precedents is considered one of the fundamental and important parts in
law,*" in the countries of the Roman-German system of right, the methodology of analogy
seems to be more of a rare phenomenon, a certain exception, than a regular and systemic legal
instrument.

To fill the contractual gap, the analogy of law is allowed in the civil law of Kazakhstan,
Latvia and Germany. However, this institution can be used when the general legal regime of a
non-defined contract does not contain any regulation or the corresponding general norms are
able to fill the gap less accurately and adequately than some special discretionary norms

regulating a defined contract.

47 Farrar, J.H. Reasoning by Analogy in the Law // Bond Law Review. — 1997. — Vol. 9. — P. 149,
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CONCLUSION

The conducted research allowed formulating the following main conclusions:

1. The legal regulation of the system of contracts in Kazakhstan, Latvia and Germany is
divided into statutory and casual. Statutory regulation is carried out at the expense of the norms
of positive law. The casual regulation is carried out through self-regulation by legal individual
means, that is, the contract itself, containing its individual conditions, is a self-regulator of
arising contractual legal relationships.

2. Due to the existence of a huge number of disparate and non-interconnected contracts
in the contract practice, a complete and cooperative casual system of contracts cannot be
formed.

3. The statutory system of contracts in Kazakhstan, Latvia and Germany corresponds to
all the features of the system as a whole, namely there are interrelated elements of the system,
the relationship between the elements of the system, the single purpose of the system, the
structure of the system and its integrity.

4. In the law of Kazakhstan, Latvia and Germany, along with common approaches, there
are individual distinctive features in the formation of the statutory system of contracts.

5. The statutory system of contracts is a set of interrelated and interacting legal regimes
for defined and non-defined contracts.

6. In the civil law of Kazakhstan, Latvia and Germany, there are two separate legal
regimes for defined and non-defined contracts. In parallel with general legal regulation for
defined and non-defined contracts, there are special rules for certain types of defined contracts.

7. Unlike the dualistic content of the statutory system of contracts in Germany and
Latvia, it is monistic in Kazakhstan. Thus, legal regimes of contracts in the civil law of
Kazakhstan are a set of interrelated and interacting legal norms that provide unique legal
regulation for each variety of defined contracts and general civil law regulation for non-defined
contracts.

8. In Germany and Latvia, the legal regimes of contracts are a set of interrelated and
interacting legal norms that provide unique legal regulation for each variety of defined contracts
and general civil law regulation for civil non-defined contracts, and, along with civil law
regulation, specific commercial law regulation for commercial non-defined contracts.

9. A non-defined contract is an agreement of persons that generates a legal relationship;
the essential content of it is the commission or abstention from the performance of legitimate

and simultaneously unique substantive actions aimed at certain objects of civil circulation.
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10. Non-defined contracts include shareholder’s agreements, a distribution agreement
and an escrow agreement under the laws of Kazakhstan, Latvia and Germany, as well as a
fiduciary management agreement under the laws of Germany and Latvia and a secondment
agreement under the laws of Kazakhstan and Latvia.

11. For a mixed contract, there are three main features: 1) a mixed contract is an
independent legal structure, allowing to combine elements of different types of contracts; 2) as
part of a mixed contract, there must be at least two elements of different types of contracts; as
a minimum, one of them is defined; 3) the mixed contract has a unique mechanism of legal
regulation, which is expressed in the interaction between the legal regimes of different types of
contracts and in the creation of a balanced legal regulation.

12. In the European doctrine of civil law, two main methods for determining the legal
regime of a mixed contract have been developed: absorption and combining. The method of
absorption involves the allocation of the dominant element in a mixed contract the legal regime
of which is applicable to all elements of the types of contracts entering into it. The method of
combining presupposes the division of a mixed contract into constituent elements of the types
of contracts entering into it, with the application of their native legal regimes to them. The latter
method is recognized as predominant in Kazakhstan.

13. In virtue of the fact that the norms on a mixed contract are not envisaged in the civil
legislation of Latvia and Germany, it is impossible to single out a stable predominant method
for determining a legal regime in a mixed contract. The choice of a method for determining the
legal regime of a mixed contract is left to the discretion of the court.

14. Non-defined and mixed contracts are independent legal structures, in view of the
fact that these structures have a different purpose and a different mechanism of legal regulation.
In the framework of a dichotomous classification, a non-defined contract is contrasted with a
defined contract. The mixed contract allows combining elements of various contracts and
creating a balanced legal regulation.

15. The analysis of legislative restrictions on the freedom to conclude non-defined
contracts in Kazakhstan, Latvia and Germany showed that in some cases, the legislature, in
order to protect especially protected interests, deliberately restricts freedom of contract and
recognizes certain types of defined contracts as mandatory models. It also means the prohibition
on carrying out all kinds of contractual innovations in the scope of this contractual model for
participants of the circulation.

16. Together with the general restrictions on freedom of contract, which are typical of
all types of contracts, special restrictions on freedom of contract may be applied to a non-

defined contract.
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17. In Germany and Latvia, special restrictions on freedom of contract are expressed in
the application to a non-defined contract: a) special mandatory norms regulating a similar
defined contract by the analogy of the law in order to protect particularly significant interests
protected by law or to prevent gross violations of the balance of interests of the parties; b) the
whole set of norms of the special legal regime of the defined contract, in case of unfair
circumvention of the special norms regulating this defined type of contract.

18. In Kazakhstan, special restrictions on freedom of contract are expressed in
application to a non-defined contract of special mandatory norms regulating a similar defined
contract by the analogy of the law in order to protect particularly significant interests protected
by law or to prevent gross violations of the balance of interests of the parties. To expand special
restrictions on freedom of contract in relation to a non-defined contract, the author proposes to
introduce a number of changes and amendments to the civil legislation of Kazakhstan.

19. Along with restrictions on the freedom to conclude a non-defined contract, in order
to fill a contractual gap in the civil law of Kazakhstan, Latvia and Germany, it is allowed to
apply special discretionary norms that regulate the defined contract by the analogy of the law.
This institution can be used when the general legal regime of a non-defined contract does not
contain any regulation or the corresponding general norms are capable to fill the gap less
accurately and adequately than some special discretionary norms regulating a defined contract.

The promotional study allowed us to make a number of proposals to improve the
civil legislation of Kazakhstan and Latvia. The author suggests:

- to state P. 7 of Art. 8 of the CC of the RK in a new edition: “In case of non-compliance
with the requirements stipulated in paragraphs 3-6 of this article, the court may refuse to protect
the right belonging to the person or apply other measures provided for by legislative acts”.

- to supplement P. 2 of Art. 380 of the CC of the RK as follows: “The rules on certain
types of contracts provided for in this Code or other normative legal acts are not applied to a
contract that is not stipulated by law. This provision does not exclude the possibility of applying
to the contract that is not stipulated by law: 1) certain discretionary norms regulating a similar
contract provided for in this Code or other normative legal acts by analogy of the law; 2)
certain mandatory norms regulating the contract provided for in this Code or other normative
legal acts by analogy of the law with a view to defend especially significant interests protected
by law or to prevent gross violations of the balance of interests of the parties; 3) the whole set
of norms regulating the contract provided for in this Code or other normative legal acts, if the
party to the contract has committed an unfair circumvention of the mandatory norms regulating

this contract”.
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- to state the first sentence of Art. 381 of the CC of the RK in a new edition: “Parties
may enter into the contract that contains elements of various contracts, at least one of which is
provided for by the legislation (a mixed contract)”.

- to exclude the concepts of a discretionary and mandatory norms from the articles 382
and 383 of the CC of the RK. In P.1 of Art. 382 of the CC of the RK, to include the following
text: “The norm is considered to be mandatory if it contains an express prohibition on the
establishment of the other by the agreement of the parties or in the absence of such a
prohibition, it proceeds from its substance and the purpose of legislative regulation to defend
particularly significant interests protected by law or to prevent gross violation of the balance
of interests of the parties.

The norm is considered to be discretionary unless otherwise follows from the nature of
the relevant norm or there is no express prohibition on the establishment of the other by the
agreement of the parties in this Code and other normative legal acts”.

- to state Section 1511 of the Civil Law of Latvia in a new edition:

“A contract within the widest meaning of the word is any mutual agreement between
two or more persons on entering into, altering, or ending lawful relations. A contract in the
narrower sense applied here is a mutual expression of intent made by two or more persons based
on an agreement, with the purpose of establishing obligations rights (Section 1401).

Parties are free to enter into a contract and determine its contents, subject to the
requirements of good faith, fair dealing and law”.

- to state Section 1512 of the Civil Law of Latvia in a new edition:

“The contract may be both stipulated and not stipulated by law.

A mixed contract is the contract, which contains elements of various contracts, and at
least one of them is stipulated by law.

The essence of any contractual obligation includes a promise made by one party and its
acceptance by a second party (a unilateral contract), or a mutual promise and its acceptance by

both parties (a bilateral or multilateral contract)”.
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